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Wevico-Legal. 


IN THE HIGH COURT OF AUSTRALIA: FEDERAL 
COUNCIL OF THE BRITISH MEDICAL ASSOCIA- 
TION IN AUSTRALIA AND OTHERS VERSUS THE 
COMMONWEALTH OF AUSTRALIA AND OTHERS. 


Tue following is a summary of the proceedings in the 
action Federal Council of the British Medical Association 
in Australia and Others versus the Commonwealth of 
Australia and Others in the High Court of Australia on 
August 10, 11 and 12, 1949. 

Mr. A. R. Taytor, K.C., Mr. S. G. Wess, K.C., Mr. T. w. 
Smiru, K.C., Mr. R. ASHBURNER and Mr. B. B. RILEy, 
instructed by Messrs. Tress, Cocks and Maddox, appeared 
for the plaintiffs. Dr. H. V. Evatt, K.C., Proressor K. H. 
Baitey (Solicitor-General), Mr. P. D. K.C., and 
Mr. C. MENHENNIT, instructed by the Commonwealth Crown 
Solicitor, appeared for the defendants in support of the 
demurrer. Mr. R. R. SHowt, K.C., and Mr. D. I. MENziEs, 
instructed by Messrs. Biddulph and Salenger, appeared for 
the State of Victoria and its Attorney-General. 


Summary of the Arguments. 

The relevant portions of the Constitution, the Pharma- 
ceutical Benefits Act, 1947-1949, the Regulations made under 
that Act, the Statement of Claim and other pleadings are 
set out in the commencement of the judgement of His 
Honour the Chief Justice. 

In opening, the Attorney-General (Dr. Evatt) submitted 
that the substance of the Statement of Claim was that the 
Pharmaceutical Benefits Act, 1947-1949, in the form which 
had recently been adopted by the Parliament, was beyond 
the powers of the Parliament and that certain regulations 
Made under the Act or all of them were beyond the 
regulation-making power contained in the Act. 

The plan of the Act was very simple and might be 
summarized in the following form. The pharmaceutical 


benefits as set out in Section 6 were to be made available 
to all members of the public resident in Australia. By 
Section 7(1), with the exception of patients occupying 
a bed in a public ward of a public hospital, residents were 
entitled to receive those benefits. That exception was due 
to the fact that other arrangements were made for the 
supply of benefits to patients in those circumstances. 


The method adopted under the Act was practically the 
same as that adopted under the Act of 1944. The chemist 
who obtained approval supplied the pharmaceutical benefits 
to the public on presentation of a prescription. Upon 
such presentation to the chemist the person received the 
pharmaceutical benefit, the drug or the medicine, whatever 
it might be, without payment from the patient. Payment 
was ‘made to the chemist by the Commonwealth. Under 
Section 7(3) an approved chemist or an approved medical 
practitioner in an area where there was no approved 
chemist or an approved hospital authority committed an 
offence if he demanded or received a payment other than 
from the Commonwealth. The statute required that the 
medical practitioner, who had made up his mind to 
prescribe medicine which‘ was contained in the formulary, 
should put such prescription upon the form approved for 
that purpose by the Commonwealth. .The patient then 
— the original to the approved chemist and received the 
enefit. 


The term pharmaceutical benefit implied the idea that 
the drug or the medicine would be given to the patient, 
not as something that might be obtained in a grocer’s 
shop, but as something that really represented a pharma- 
ceutical benefit and therefore had implied in it the - 
authentication and authority of the medical practitioner. 
That was properly the plan of the statute and in that 
respect it was exactly the same as the 1944 Act, with 
the exception that, in the present case, if the medical 
practitioner prescribed a benefit he must put the prescrip- 
tion on the form that was taken by the patient to the 
chemist’s shop. 

Legislative history showed that after the Constitution 
was amended, an Act was passed in 1947 (Number 33 of 
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1947) as amended by Act Number 8 of 1949 and again by 
Number 26 of 1949. It was supposed by the Legislature 
before the Act was amended that if a member of the 
medical profession was of the opinion that the patient 
should have a prescription for a certain drug, for example, 
insulin or sulphanilamide, he would voluntarily employ 
the Government form, and when that was done the patient 
would, of course, get the drug without payment. There 
was no means test of any kind within the Act. That 
expectation of the Legislature was not realized and Section 
7A was included in the Act to meet the gap. Previously 
the docter was at liberty to initiate a procedure by which 
the patient would enjoy a benefit without payment. It was 
supposed that that would be done; it was not done and the 
Legislature had accordingly introduced Section 7A. 

A doctor so opposed to the scheme that he would not 
write anything would not be guilty of an offence against 
Section 7A. All the section said was that if he made up 
his mind that the formulary benefit was a benefit which 
should be prescribed in the interests of the patient’s health, 
he was to put that on the Government form and not his 
own form. 

Under Section 7A(2) a patient could say: “I do not want 
a benefit and I ask you not to write it on that form.” 
He was free to pay for it himself if he wanted to. It was 
not supposed by the Legislature that a medical practitioner, 
who was bound, if he wrote at all, to use the Common- 
wealth form, would simply do his best to tear up the 
statute by not writing anything and practically throwing 
the patient out of his room. It was part of his business 
to see the patient. If the patient had made up his mind 
to get a benefit he should be in a position where he could 
obtain it. 

Section 16 dealt with arrangements by the Minister for 
Health to enter into an agreement with the medical prac- 
titioner making his services available without charge to 
members of the public for the purpose of furnishing pre- 
scriptions. That section went far enough to allow for 
the provision of medical services in general free of charge, 
although the constitutional power made no provision for 
medical services as well as pharmaceutical benefits. What 
were referred to were the services of the medical prac- 
titioner for the purpose of furnishing prescriptions. 


The Pharmaceutical Benefits Act of 1944 was declared 
invalid by the Court in Dale’s Case (Attorney-General for 
Victoria versus The Commonwealth, 71 C.L.R. 237). Then 
the only ground upon which the Commonwealth relied for 
the validity of that Act was the appropriation power. 
Thereafter the Constitution was altered in 1946 by adding 
the powers now contained in Section 51 (xxiiiA). 


The reasoning of the Judges in Dale’s Case indicated 
that the earlier Act was invalid because it was to provide 
a pharmaceutical benefit and was not mainly an appropria- 
tion Act. The 1944 Act covered the subject matter and 
py many respects the obligations to be found in the present 

ct. 
Dr. Evatt submitted that since the amendment of the 
Constitution in 1946 it was no longer true to say that 
laws might not be passed by the Commonwealth which 
had a direct and important bearing upon health. The 
reference to medical services and pharmaceutical benefits 
indicated that in certain respects and for certain purposes 
Commonwealth laws might be validly passed, just as in 
the case of the quarantine power which bore upon one 
important aspect of public health. 


All those things which were clearly part and parcel of 
any relevant plan for the provision of medicines were now 
within the Commonwealth’s power. There was present 
in the Constitution the very thing the absence of which 
brought about the decision in Dale’s Case. 

Dr. Evatt discussed the terms “pharmaceutical” and 
“pharmacy” as defined in the eleventh edition of the 
Encyclopedia Britannica, Volume XXI, page 355. He said 
that it was first used in that sense in 1597 and Webster’s 
Dictionary seemed to agree. The fallacy of the opposition 
was that the medical profession took the view that 
pharmaceutical benefits were simply a matter between 
the chemist and the member of the public and that it had 


nothing to do with the doctor. But the word “pharmacy” 
itself included the preparation of medicine by pharmacists 
in accordance with the prescriptions of physicians. Since 
it did include that, the benefits under the Act were not 
merely incidental to the legislative power of the Common- 
wealth but part of the power itself. If Parliament could 
provide that benefits should be obtained only if a medical 
practitioner so prescribed, it clearly could prevent the 
statute from being defeated, and the benefit from being 
denied, by requiring a medical practitioner, without any 
interference at all with his practice, coming to his own 
conclusion that a formulary benefit should be prescribed, 
to put that prescription in writing. That was all the 
statute required to be done. 


Mr. Taylor, K.C., submitted the extent of the law- 
making power given in the new placitum (xxiiiA) could be 
determined only by a consideration of the language to be 
found in it. 

The placitum referred to benefits in some instances and 
to services in others. That was important in determining 
the meaning of “pharmaceutical benefit’. Whether 
“benefit” was wider than “service” or narrower, different 
language had been chosen to describe it. 

A power to make laws with respect to services might 
include a power to conscript services, but with respect to 
the placitum there would be no power to authorize any 
form of civil conscription in which hospital sickness or 
pharmaceutical benefits were concerned. 

If the words of the placitum in brackets were limited to 
medical and dental services, it must circumbscribe the 
extent of the powers with respect to the earlier parts of 
the placitum including the provision of pharmaceutical 
benefits. If they applied to the whole of the placitum it 
was also fatal to the validity of the Act. One should not 
construe the words in such a way as to authorize, under 
the power to make laws with respect to the provision of 
pharmaceutical benefits, some form of civil conscription of 
medical or dental services when one found express 
prohibition against that in the next group of words. 

The Attorney-General had agreed that the expression 
“pharmaceutical benefits” as used in the Act related solely 
to drugs, medicines and appliances. On the form of the 
language in the placitum the word “benefits” contemplated 
some special kind of grant either in money or in goods, 
in other words, a grant of some commodity. Most of the 
benefits authorized were money benefits as in the case of 
child endowment or maternity allowances. 

The word “provision” meant “provision by the Common- 
wealth”, not laws with respect to provision by somebody 
else. With respect to unemployment benefits, for example, 
the Constitution would not enable the Commonwealth to 
compel an employer to make payments to all persons now 
out’of work and previously employed by them. 


Though services might be necessary to make the giving 
of the benefit complete in each case, the only service there 
contemplated was the service of the Commonwealth itself 
or of its officers. 

Some parts of the Act clearly constituted laws with 
respect to the drugs and medicines themselves. There- 
fore Section 7 was invalid because it authorized and 
compelled the supply of whatever drugs might be specified 
in the Formulary, whether the subject of regulation or 
prohibition by State laws or not. The expression “pharma- 
ceutical benefit” in the Constitution was merely a reference 
to a grant which would enable persons to obtain drugs or 
medicines which otherwise might be lawfully obtained in 
the States. 

In any event Section 7A was not,a law with respect to 
the provision of pharmaceutical benefits. It was a law 
respecting the manner in which substantial services should 
be performed by medical practitioners. It radically altered 
the nature of the scheme of the earlier Act. It had the 
effect of imposing a benefit on every person who did not 
disclaim it. Medical practitioners were compelled to keep 
themselves acquainted with the contents of the Formulary 
including the permitted variations and must keep and use 
Commonwealth forms. If they did not do that they would 
lose a large part of their practice, subject to the option of 
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their patients. Further, the Director-General might refuse 
or fail to supply forms. Whatever was the position under 
existing regulations, such regulations might be altered at 
any time. 

The 1947 Act contained a complete scheme and compul- 
sion formed no part of it. There were many methods of 
providing pharmaceutical benefits without the present form 
of compulsion. 

If the submissions on the meaning of placitum xxiiiA and 
the words “pharmaceutical benefit” were correct, the 
“incidental power” of the Commonwealth could not justify 
the legislation. In any event Section 7A was not incidental 
to any scheme for the provision of pharmaceutical benefits. 
It imposed onerous obligations and duties on a medical 
practitioner and interfered with a substantial part of his 
general practice. 

One matter of concern was the fact that if a doctor on a 
Commonwealth form specified a particular brand, the 
chemist under Regulation 31 was not obliged to supply 
that particular one, and if he did so he was entitled only 
to payment of the ordinary prescribed rates. Consequently, 
in such circumstances the doctors could not safely prescribe. 
That regulation was important for another reason. If there 
was a departure from the original prescription it would 
not then be a “pharmaceutical benefit” within the definition 
of the Act. 

The Act imposed a form of civil conscription. 


If a prescription written by a doctor on the official form 
for something that was in the formulary was brought to a 
registered chemist under the Act and the chemist declined 
to serve the patient, there would not be a breach of any 
express provision. There would, however, be a sanction 
against the chemist, because his approval could be revoked 
and for all practical purposes he would be out of business. 
That was a matter of practical compulsion. A practical 
sanction such as that would most probably be of much 


. greater effect than a fine. 


No doctor could carry on the practice of his profession 
with due regard to the proper medicinal treatment of his 
patients unless he was in a position to prescribe those 
medicines which were within the formulary. Therefore he 
had no real option in the matter at all. One could put 
aside perhaps the aspect of duty and say that the option 
was that of prescribing on a Commonwealth form or going 
out of business. That was a practical compulsion of a very 
stringent nature. 

What was forbidden in the placitum was “any form of 
civil conscription”. The words “any form” were appro- 
priate to refer to any form of compulsion and the provision 
under consideration was a form of civil conscription qua 
those services. It compelled doctors to give their services 
at the option of patients and it was just as much civil 
conscription as though doctors were called up for whole 


_ or part-time work. 


Sections 7 and 8 of the Act constituted part of a law 
with respect to the acquisition of property and just terms 
for such acquisition were not provided. Although pharma- 
cists had applied for approval under the original scheme 
they had not agreed to supply goods to the Commonwealth 
under the present scheme. The present Act constituted a 
“forced sale” by reason of the practical compulsion on the 
chemist to cooperate in the scheme or lose his business. 
Since there was in effect a forced sale it was quite 
immaterial that there was nothing in the Act which auto- 
Matically transferred the title in chemists’ goods to the 
Commonwealth. 


_No just terms were provided since there was no limita- 
tion on the power of the Minister to prescribe the prices. 
He was not required to fix just compensation; he was not 
required to fix market prices. Whatever prices might 
have been fixed already by regulation did not affect the 
argument since they could be altered at any time. The 
acquisition on terms could not be severed from the rest and 
that was fatal to the whole scheme. 

In summing up the effect of his arguments, Mr. Taylor 
submitted that if Sections 7 and 8 were invalid for any 
of the reasons he had put, then the whole Act and the 
Regulations would go. If his arguments were accepted on 


the question of civil conscription, then Section 7A would 
be invalidated together with the minor matters dealt with 
in Section 11 and Section 15. 


Mr. Sholl, K.C., submitted that the Pharmaceutical 
Benefits Act was not a valid law with respect to pharma- 
ceutical, sickness or hospital benefits or dental and medical 
services within the meaning of Section 51 (xxiiiA) of the 
Constitution. It was not restricted to pharmaceutical sick- 
ness and hospital benefits within the meaning of the 
placitum. . 

Pharmaceutical benefits meant those benefits which com- 
prised drugs or medicines for the medicinal treatment of 
humans produced by means of the science or art of 
preparing drugs. Section 6 extended the Act beyond such 
limits and extended pharmaceutical benefits to anything 
included in the regulations. So long as it was a material 
or an appliance, the term was not limited to something 
a medical practitioner might ordinarily prescribe. It 
could be extended to cover babies’ foods, tooth-paste, and 
other toilet articles, bathing caps or photographic goods. 
Section 6 was not limited to matters relating to the treat- 
ment of humans but could include veterinary medicines. 

In placitum xxiiiA a pharmaceutical sickness and hos- 
pital benefit and the medical and dental services respec- 
tively referred to were such as the State laws relating to 
drugs, poisons, patent medicines, medical and dental prac- 
tice et cetera allowed lawfully to be supplied. Since the 
Act might be made to apply by regulation to things 
ordinarily dealt with under State laws relating to medical 
practice, veterinary practice, pharmacy, health, drugs, 
poisons, patent medicines, sale of goods, hospitals and 
other matters, it might be made to apply so as to operate 
contrary to such State laws and thus it dealt with matters 
not within placitum xxiiiA. 

The Act did not deal with the “provision” of pharma- 
ceutical sickness or hospital benefits within the meaning 
of the placitum. The placitum in using the term “provision 
of” referred to provision by the Commonwealth and entitled 
the Commonwealth to provide benefits by its own services 
or to make expenditure with proper regulations and safe- 
guards on the relevant subjects. The placitum did not 
authorize the compulsion, prohibition or regulation of the 
provision of such matters by others. It could not regulate 
the State’s provision of them. That was true of the 
State and also of its inhabitants. 

The compulsory provision of services by other than the 
Commonwealth’s own service was not within the provisions 
of “pharmaceutical, sickness and hospital benefits’; it must 
be found, if at all, in the provision of medical and dental 
services. Any such power was subject to the limitation as 
to civil conscription. Otherwise, as the subjects overlapped 
and “medical” could not be limited to doctors, there might 
be claimed from the power regarding pharmaceutical sick- 
ness and hospital benefits the power to legislate for com- 
pulsory pharmaceutical or nursing or doctors’ or dentists’ 
services. Unless those submissions were correct it would 
be within the Commonwealth’s power to pass legislation 
requiring the State of Victoria to provide pensions for 
widows in New South Wales or requiring companies to 
provide benefits to students or to make family allowances. 
As to pharmaceutical ‘benefits, it was an Act purporting 
to compel individuals to prescribe (except on a condition 
independent of their will) and to compel or at least allow 
other individuals to supply anything specified by regulation 
under Section 6. 

If and in so far as the Act was an Act with respect to 
the provision of medical services it imposed a form of 
civil conscription within the meaning of placitum xxiiiA. 

“Any form of civil conscription’ was a very wide 
expression and included any compulsion legal or practical 
by Commonwealth law with respect to any act in the 
course of medical practice for the purposes of the provision 
of medical services. The Act purported to impose a scheme 
which would prevent anything in the formula being 
prescribed except by compliance with a particular Com- 
monwealth method or system, or so far as performance 
might be disposed with arbitrarily by Commonwealth 
regulations. The only exceptions were events not within 
the control of the State or of a medical practitioner. That 
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would apply to a State medical practitioner, the State 
provision of medical services and general medical practice. 

The conditions of 7A(2) as to a patient not requiring 
the Government form to be used were in all cases outside 
the control of the State or the medical practitioners. In 
some instances, for example, with a lunatic, a foreigner, 
or a gravely ill patient, no request by the patient or any 
other person might be possible. 

A “benefit” was something a person wanted, not merely 
what someone might think he needed. If he was incapable 
of exercising any option of choice then he had to get the 
free medicine willy-nilly, and in view of certain regulations 
that might even be an actual detriment. 

Unless there could be found an unapproved chemist or 


an approved chemist at unapproved premises, the patient — 


could only get the medicine under the Act and subject to 
the regulations. That was not a benefit; it might be an 
imposition, an annoyance or a detriment. 

Such a law was not in pith and substance one with 
respect to the provision of pharmaceutical benefits or of 
medical services without civil conscription. It was a law 
to prevent totally or partially the supply of pharmaceutical 
benefits for money. 

The Act was not supported by the incidental power 
under the Constitution. 

_ The power of the Director-General under Section 13 was 
clearly not Federal judicial power, but even if it were, 
the provisions would be bad in the absence of compliance 
with the Constitution. The power purported to be given 
to the Supreme Courts under the section was not a Federal 
judicial power. An objection to the section was that there 
was no precisely ascertainable standard of “good cause”. 
Non-judicial power could not be conferred on a State 
Supreme Court at all even when not conferred as incidental 
to the exercise of judicial power. 

The Act was in pith and substance an Act to regulate, 
control, compel and restrict medical, veterinary and 
pharmaceutical practice; to regulate and control hospital 
administration; to regulate, control, compel and restrict 
supplies and standards of drugs and appliances. 


The Attorney-General, in reply, argued that, although 
it was not openly stated by Mr. Sholl, his submissions were 
based upon the assumption that existing State laws dealing 
in some way with pharmaceutical benefits had some con- 
stitutional protection. That was a wrong approach, and 
inconsistent with the views of the Chief Justice in Dale’s 
Case. 

In dealing with the arguments generally, he claimed 
that there had been no answer to his submissions of the 
efiect of the judgements in Dale’s Case. The sole difference 
between the 1944 Act and the present Act was that when 
the physician, coming independently to his decision as to 
what should be prescribed, not being told by the Common- 
wealth but reaching his own decision in the interests of 
the patient, prescribed something from the formulary, he 
was to write that prescription on the Commonwealth form. 
There was nothing in the Constitutional power to suggest 
that the Commonwealth could not provide the benefit unless 
by its own servants. 

There was no attempt in the legislation to exclude 
any State schemes as submitted by Mr. Sholl. 


There was a great new power of social services given 


to the Commonwealth, and it should receive a broad and 
liberal interpretation and not a narrow interpretation. 

“Pharmaceutical benefits” should be given a broad inter- 
pretation. The Attorney-General quoted the definition of 
pharmacy in the 28rd edition of Webster. 

Pharmacy is an art or practice of preparing and 
compounding medicines and of dispensing them 
according to the formule or prescriptions of physicians. 

In all the circumstances, surgical appliances prescribed by 
the medical practitioner were included. 

“Benefit” could include a money payment made directly 
to the patient and it could also include the provision of 
a scheme aimed at providing or supplying to the patient 
the actual pharmaceutical benefit according to the direction 
of the physician. 

The legislation was far removed from civil conscription. 
That was a phrase to be applied by analogy to military 


conscription in cases where the practitioner was no longer 
free to practise his profession. There was less compulsion 
in the doctor using the Government form than in a 
citizen being required to complete a taxation form. Already 
a doctor had to complete many certificates, and Section 7A 
did not even get into that category. “Conscription” implied 
the placing of services in a general sense at the disposal 
of the community by a compulsory law enacted on behalf 
of the community. If a case did not come within that 
category it could not be called civil conscription. The 
words in the brackets of placitum xxiiiA applied only to 
medical and dental services. It looked to the prohibition 
of what might be called National Medical and National 
Dental Services. As to the suggestion that no person 
had a right to obtain the forms, the Act proceeded on 
the assumption that certain things would be done. The 
duties of ordinary administration would suffice and Section 
7A implied that the forms should be available. 

There could be no constitutional objection to the legisla- 
tion on the ground that the Statute granted benefits in 
relation to persons in State institutions and State hospitals. 
They got the old-age pension and there was no reason why 
they should not receive pharmaceutical benefits. 

Regulation 31 dealt with the payment of pharmaceutical 
tariff to prevent the chemist from supplying or providing 
what was prescribed in a form regarded as expensive with- 
out the approval of the Director-General. If there was not 
identity between the drug contained in the formulary and 
the drug he wished to prescribe, the doctor was under no 
obligation to write the prescription. 

There was no substance in the submission that the con- 
stitutional content in placitum xxiiiA was limited to 
making laws to assist persons to obtain those things which 
might be legally obtained under the existing laws of a 
State. Those might vary from time to time and from 
State to State. If a State law prohibited a particular 
drug the Commonwealth law would prevail. 


He submitted that Sections 7, 8 and 14 were not laws” 


with respect to the acquisition of property at all. There 
was no legal obligation on the chemist to supply and 
there was no legal right in the patient to enforce the 
handing over of the medicine. If there was any “acquisi- 
tion” it was voluntary and the question of just terms 
could not arise. The same observations applied to a 
doctor in a remote area under Section 11. The right of 
appeal under Section 13 was a safeguard against ‘“com- 
pulsion”, ensuring that the chemist would not be removed 
from the register except for “good cause”. Section 14 
gave the chemist a right to payment and the whole 
implication of it was that the Regulations would work out 
a just method of payment. The Statute did not mean that 
the payment might be anything fixed by the Regulations. 
If the Regulations did not provide for payment of just and 


fair compensation they could be attacked although the Act — 


would be valid. 

The Director-General’s power to revoke approval might 
be called administrative, but it was intended that he 
should exercise his discretion in a judicial manner, and 
the right of appeal was given to the Supreme Court of 
the State. There were numbers of statutes under which 
courts exercising Federal jurisdiction reviewed administra- 
tive decisions. It was a valid exercise of power. 


THE JUDGEMENT OF THE HIGH CouRT. 

On October 7, 1949, the High Court of Australia by 
majority held that Section 7A of the Pharmaceutical 
Benefits Act, 1947-1949, was invalid and overruled the 
Commonwealth Government’s demurrer. The reasons for 
the judgements of Mr. Justice Latham, Chief Justice, Mr. 
Justice Rich, Mr. Justice Dixon, Mr. Justice McTiernan, 
Mr. Justice Williams and Mr. Justice Webb are published 


in full herewith. a 


The Judgement of His Honour Mr. Justice Latham, 
Chief Justice. 
Demurrer to a statement of claim in an action in which: 
the plaintiffs are the Federal Council of the British Medical 
Association in Australia (which is incorporated under the 
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laws of New South Wales) and six medical practitioners 
resident and practising in Victoria’ or New South Wales. 
Two of these practitioners hold official positions upon the 
Federal Council and two others of them are members of 
the Council. The defendants are the Commonwealth of 
Australia, the Commonwealth Director-General of Health, 
Dr. A. J. Metcalfe, and Nicholas Edward McKenna, Common- 
wealth Minister of Health. 

The plaintiffs claim a declaration that the Pharmaceu- 
tical Benefits Act, 1947-1949 is invalid as being beyond the 
powers of the Parliament of the Commonwealth and 
contrary to the Constitution of the Commonwealth. They 
also claim, alternatively, declarations that particular pro- 
visions contained in the Act and certain regulations made 
under the Act are invalid, and they seek appropriate 
injunctions. The defendants have demurred to the state- 
ment of claim, contending that the Act and the regulations 
are within the powers respectively of the Commonwealth 
Parliament and the Governor-General. 

In 1944 the Commonwealth Parliament passed the 
Pharmaceutical Benefits Act 1944. In 1945 the validity of 
the Act was challenged in the case of Attorney-General for 
Victoria, ex relatione Dale & Ors. v. The Commonwealth, 
71 C.L.R. 237. The defendants in that action sought to 
support the vzlidity of that Act solely by reason of the 
power of the Commonwealth Parliament to appropriate and 
provide for the expenditure of public money. It was held 
by the Court that the appropriation power did not extend 
so far as to provide constitutional foundation for the Act, 
and the Act was declared to be invalid. 

In 1946 sec. 51 of the Commonwealth Constitution was 
amended by including within the subjects with respect to 
which the Commonwealth Parliament should have power 
to make laws: 

(xxiiiA) The provision of maternity allowances, 
widows’ pensions, child endowment, unemployment, 
pharmaceutical, sickness and hospital benefits, medicai 
and dental services (but not so as to authorize any 
form of civil conscription), benefits to students and 
family allowances. 

The defendants contend that the Pharmaceutical Benefits 
Act 1947-1949 is valid as being a law with respect to 
subjects specified in paragraph (xxiiiA) and they support 
their argument by particular reference to “pharmaceutical 
benefits”, but also to some extent by reference to “sick- 
ness and hospital benefits” and “medical services”. The 
defendants rely also upon sec. 51 (xxxix) of the Constitu- 
tion, whereby power is conferred upon the Commonwealth 
Parliament to make laws with respect to— 


Matters incidental to the execution of any power 
vested by this Constitution in the Parliament or in 
either House thereof, or in the Government of the 
Commonwealth, or in the Federal Judicature, or in 
any department or officer of the Commonwealth. 

The plaintiffs, on the other hand, contend that the Act 
and the regulations made under the Act go beyond the 
bowers conferred upon the Federal Parliament by the 
Constitutional amendment. The Act (it is contended) 
relates to the provision of articles which do not fall within 
the category of pharmaceutical benefits or any other 
category mentioned in paragraph (xxiiiA). It is argued 
that the Act seeks to control various matters which are 
within the exclusive powers of the States—standards of 
drugs, sale of poisons, pure food provisions, hospitals, etc. 
The plaintiffs also argue that there are provisions in the 
Act and the regulations which cannot be justified by calling 
in aid sec. 51(xxxix) of the Constitution. It is submitted 
for the plaintiffs that the Act involves a form of civil 
conscription of medical practitioners, and that it is there- 
fore invalid by reason of the prohibition contained in 
paragraph (xxiiiA) of the authorization of “any form of 
civil conscription”. It is further contended by the State 
of Victoria, which was granted leave to intervene, that 
Sec. 13(2A), (2B) and (2C) of the Act, relating to the 
Suspension or revocation of approval of pharmaceutical 
chemists, medical practitioners or hospital authorities under 
the Act, purports to confer non-judicial power upon State 
Courts, and therefore is beyond federal legislative power. 


I propose in the first place to summarise the statement 
of claim, then to state the substance of the Act and the 
regulations, and to deal with certain grounds upon which 
the validity of particular provisions is challenged. I will 
then examine the constitutional amendment upon which 
the defendant relies, and finally consider whether the legis- 
lation can be held to be valid under that amendment. 


Statement of Claim. 

In an argument upon demurrer the allegations in the 
challenged pleading are, for the purposes of the demurrer, 
assumed to be true, and the question is, in the case of a 
demurrer to a statement of claim, whether, if all the allega- 
tions in the statement of claim are taken to be true, it 
discloses a cause of action so that the plaintiff will, if the 
allegations are established as true, be entitled to the relief 
claimed. The statement of claim alleges the passing of the 
Act and the making of the regulations under the Act, and 
states the interest of the plaintiff council, which is a body 
corporate one of the objects of which is to advance the 
general interests of the medical profession in Australia. 
The interest of the individual plaintiffs has already been 
indicated. Uncompounded medicines, medicinal compounds, 
medical materials and medical appliances the names or 
formule of which are included or deemed to be included 
in the Commonwealth Pharmaceutical Formulary prescribed 
under the Act are referred to in the statement of claim as 
“formulary medicaments”. Other medicaments are referred 
to as “extra-formulary medicaments”. Paragraphs 9 and 
10 of the statement of claim are as follows: 


9. A large part of the professional work done by 
doctors consists of prescribing for the supply to their 
patients of such one or more, or such combinations of 
two or more, of the medicaments comprised in the 
following classes as in the opinion of doctors is or are 
in each case necessary or advisable for the proper 
medicinal treatment of the patient: 

(a) formulary medicaments; 

(b) medicaments, either formulary or _ extra- 
formulary, specified to be supplied in the form 
of a particular trade mark, brand, make or 
proprietary equivalent and in no other form; 

(c) extra-formulary medicaments consisting of 
medicinal compounds compounded according to 
formule contained in the Formulary with varia- 
tions other than those specified by the Regula- 
tions as being permitted variations of those 
formule; 

(d) other extra-formulary medicaments. 


10. A large number of the medicaments prescribed 
by doctors for supply to patients are formulary medica- 
ments. No doctor could carry on the practice of his 
profession with due regard to the proper medicinal 
treatment of his patients or at all if he were unable 
lawfully to prescribe all formulary medicaments and 
all medicaments comprised in any other of the above- 
mentioned classes. 


In paragraph 11 it is alleged that substantially all 
chemists practising their profession throughout the Com- 
monwealth have applied for and obtained approval under 
sec. 9(1)* of the Act as pharmaceutical chemists. Para- 
graph 12 alleges that on the coming into operation of the 
provisions of the Act the plaintiff doctors will be substan- 
tially prevented from and hindered in practising and carry- 
ing on their professions and hindered in the proper medi- 
cinal treatment of their patients by the requirements of the 
Act relating to “the writing of prescriptions, the repeating 
of prescriptions, the quantities of formulary medicaments 
that may be prescribed, the prescription of formulary 
medicaments in the form of a particular trade mark, brand, 
make or proprietary equivalent, and the permitted varia- 
tions of formule contained in the Formulary”. 

The plaintiffs claim a declaration that the Act is invalid 
or, alternatively, that secs. 7, 7A, 8, 11, 14, 21 and 23 of the 
Act are invalid, and that the following regulations are 
invalid—regs. 4, 11, 15, 16, 17, 18, 23, 27, 29, 30, 31 and 34. 
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As already stated, the defendants have demurred to the 
whole of the statement of claim on the grounds that the Act 
and regulations are valid. 


The Act. 

The Act is entitled the Pharmaceutical Benefits Act 1947- 
1949. Sec. 4 defines “medical practitioner” as a medical 
practitioner duly registered or licensed under Common- 
wealth or State Law, and “pharmaceutical chemist” is 
defined in a corresponding manner. 

Sec. 4(2) is of importance in the construction of the 
provisions of the Act. It is in the following terms: 

In this Act, any reference to the supply, obtaining 
or receipt of a pharmaceutical benefit shall, unless the 
contrary intention appears, be read as a reference to 
the supply, obtaining or receipt of that pharmaceutical 
benefit in accordance with this Act. 

Many provisions of the Act refer to the “supply, obtain- 
ing or receipt” of a pharmaceutical benefit. They do not 
apply merely to the procurement or delivery of a drug or 
medicine or appliance not as a benefit under the Act. All 
the provisions relating to supply, obtaining or receipt of a 
pharmaceutical benefit must be construed in the light of 
Sec. 4(2). Thus, for example, sec. 8 provides that a person 
shall not be entitled to receive a pharmaceutical benefit 
from an approved pharmaceutical chemist except upon 
certain conditions. This provision, referring as it does to 
the “receipt” of a pharmaceutical benefit, should be con- 
strued as applying to the receipt of a benefit in accordance 
with the Act. Thus sec. 8 would not prevent any person 
from going to a chemist and buying a drug which if 


supplied under and in accordance with the Act, would be | 


a pharmaceutical benefit. When a customer simply made 
a purchase from a chemist he would not be receiving “a 
pharmaceutical benefit in accordance with this Act’, 
although he might be receiving a drug which was included 
within the definition of “pharmaceutical benefits’ con- 
tained in the Act. So also the chemist would not be 
supplying such a benefit. 


Section 6 of the Act is as follows: 


Act shall consist of— 

(a) uncompounded medicines the names of which, 
and medicinal compounds the formule of which, 
are contained in a prescribed formulary to be 
known as the Commonwealth Pharmaceutical 
Formulary and 

(b) materials and appliances (not being uncom- 
pounded medicines or medicinal compounds) the 
names of which are contained in a prescribed 
addendum to the Commonwealth Pharmaceutical 
Formulary. 

(2) The Commonwealth Pharmaceutical Formulary 
shall be deemed to include, as a formula, in addition to 
the formule contained therein, each formula so con- 
tained with each variation specified by the regulations 
as being a permitted variation of that formula. 


Thus the pharmaceutical benefits for which the Act 
provides are (Class (a)) certain medicines and medicinal 
compounds, the formule of which are contained in the 
prescribed formulary. The formulary contain8 a large 
number of prescriptions which are identified by a code 
consisting of letters and numbers. It is alleged in the 
statement of claim that a large part of a doctor’s profes- 
sional work consists in prescribing medicaments which are 
mentioned in the formulary, and that a doctor would be 
unable to carry out his practice unless he were able law- 
fully to prescribe, inter alia, formulary medicaments. 


Class (b) of the pharmaceutical benefits referred to in 
sec. 6 consists of materials and appliances (other than 
uncompounded medicines or medicinal compounds) the 
names of which are contained in the prescribed addendum 
to the Commonwealth Pharmaceutical Formulary. Sec. 
6(2) provides that the formulary shall be deemed to include 
certain specified permitted variations of the formule. 
These provisions are attacked on the ground that they are 


so wide that any material or appliance whatever could be 
added to the formulary and that any variation could be 
made in the formule. It would be possible, according to 
this argument, to add beer and cosmetics to the formulary 
or any other goods whatever—articles which might have no 
relation to the treatment of human ailments and which 
therefore could not properly be called pharmaceutical 
benefits. 

Sec. 6, however, must be read with the rest of the 
Act, and other provisions, especially sec. 8(1)(b), show 
that pharmaceutical benefits can be supplied and obtained 
in accordance with the Act only upon the prescrip- 
tion of a duly qualified medical practitioner. Accordingly, ° 
Section 6 does not have the effect of enabling the Governor: 
General to include in the formulary, or the addendum 
thereto, any article or thing whatever so as to entitle 
persons to receive it under the Act irrespective of the 
treatment of patients by means of drugs etc. The objection 
mentioned which has been taken to these provisions should 
therefore not succeed. 

It is further contended, however, that materials and 
appliances which are not either uncompounded medicines 
or medicinal compounds (see sec. 6(1)(b)) cannot pos- 
sibly be regarded as pharmaceutical articles. ‘“Pharma- 
ceutical” is defined in the Oxford English Dictionary as 
“Pertaining to or engaged in pharmacy; relating to the 
preparation, use, or sale of medicinal drugs”, and “phar- 
macy” is defined in what is described as “the leading 
current sense” as “The art or practice of collecting, pre- 
paring and dispensing drugs, especially for medicinal 
purposes; the making or compounding of medicines; the 
occupation of a druggist or pharmaceutical chemist”. 


It would be possible under sec. 6(1)(b) to prescribe 
in the addendum of the Commonwealth Pharmaceutical 
Formulary such articles as trusses and syringes. Indeed, 
eye droppers, insulin syringes, bandages and _ other 
materials or appliances are now included in the addendum 
to the formulary. In my opinion these articles cannot be 
described as drugs or medicines and are accordingly not 


| pharmaceutical in character. Legislation for the provision 
| of them therefore cannot be supported under the power 


(1) The pharmaceutical benefits referred to in this  Comferred by sec. 51(xxiiiA) to make laws with respect to 


pharmaceutical benefits. But paragraph (xxiiiA) also 
provides that laws may be made with respect to the 
provision of sickness and hospital benefits. In my opinion 
where the use of a syringe is necessary for the treatment 
of a disease, or some other appliance is required either 
to treat or to remedy some physical incapacity, the pro- 
vision of such an article may properly be described as the 
provision of a “sickness benefit”. I see no reason why 
these words should be limited to the payment of money 
during a period of sickness, which is the common form 
of friendly society sickness benefit. The provision of a 
necessary instrument or appliance for the treatment of 
sickness, treating the word “sickness” as including any 
form of ill-health or incapacity, is in my opinion the 
provision of a sickness benefit. Accordingly, I am of the 
opinion that the arguments mentioned which have been 
adduced against the validity of sec. 6 should not be 
accepted. 

Sec. 7(1) of the Act provides that, subject to the Act 
and except as prescribed, “every person (not being 4 
patient occupying a bed in a public ward in a public 
hospital) ordinarily resident in the Commonwealth shall 
be entitled to receive pharmaceutical benefits”. Sec. 7(2) 
provides that, subject to sub-sec. (4) (a special provision 
for special charges in prescribed cases) “a person receiving 
a pharmaceutical benefit shall not, be under any obligation 
to make any payment therefor to the person supplying the 
pharmaceutical benefit”. These provisions entitle any 
person ordinarily resident in the Commonwealth to obtaiD 
pharmaceutical benefits gratuitously. Sec. 14 provides that 
the Commonwealth shall pay the chemist or doctor for 
pharmaceutical benefits supplied. 


It has been argued for the plaintiffs that sec. 7(2) is 4 
provision affecting the general law in such a way as to 
produce the result that a person who receives from any 
other person any of the drugs or medicines etc. specified 
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in the formulary or the addendum could not be required 
to pay for them, even though he had purported to buy 
them and had expressly or impliedly promised to pay for 
them. In my opinion sec. 4(2) provides an answer to this 
criticism. Sec. 7(2) applies only to “a person receiving a 
pharmaceutical benefit”, that is to say (by reason of sec. 
4(2)), receiving “a pharmaceutical benefit in accordance 
with this Act’. If a resident of the Commonwealth went 
into a chemist’s shop (whether the chemist was a chemist 
approved under the Act or not) and purchased a drug 
which was mentioned in the formulary, he would not be 
receiving a pharmaceutical benefit in accordance with the 
Act, and sec. 7(2) would not operate so as to relieve him 
of the duty of paying for it. 

Sec. 7(2) is complemented by sec. 7(3), which provides 
that (subject to sub-sec. (4)) an approved pharmaceutical 
chemist shall not demand or receive a payment (other 
than a payment from the Commonwealth) or other valuable 
consideration in respect of the supply of a pharmaceutical 
benefit. This provision was attacked by the arguments 
which have already been mentioned in connection with 
sec. 7(2). It was argued that sec. 7(3) amounted to a 
provision in the general law that chemists should not 
demand any payment for any of the drugs mentioned in the 
formulary. But sec. 7(3) only applies in respect to “the 
supply of a pharmaceutical benefit”, that is (by reason of 
sec. 4(2)) the supply of a pharmaceutical benefit in 
accordance with the Act. An ordinary sale by a chemist 
to a customer is not a supply of a pharmaceutical benefit 
under the Act. 

If sec. 7 were construed in accordance with the plaintiffs 
contention, I would be of the opinion that it was invalid, 
because a power to make laws with respect to the provision 
by the Commonwealth (as I interpret sec. 51(xxiiiA) 
for reasons to be stated) of drugs etc. would not authorize 
the Parliament to control the sale of drugs etc. or to 
prevent any member of the public from buying or selling 
drugs etc. 

Sec. 7A(1) was inserted by the amending Act No. 8 of 
1949. Act No. 26 of 1949 repealed sec. 7A as it then 
stood and inserted the section as it now appears, that is, 
with the addition of sub-sec. (2), which provides a means 
of escape from the otherwise absolute provision of sub-sec. 
(1). See. 7A is as follows: 

(1) Subject to this section, a medical practitioner 
shall not write, in respect of a person entitled to 
receive pharmaceutical benefits, a prescription for— 

(a) an uncompounded medicine the name of which, 

or a medicinal compound the formula of which, 
is contained, or is deemed to be included, in 
the Commonwealth Pharmaceutical Formulary; 


or 

(b) a material or appliance the name of which is 
contained in the prescribed addendum to the 
Commonwealth Pharmaceutical Formulary, 


otherwise than on a prescription form supplied by 
the Commonwealth for the purposes of this Act. 
Penalty: Fifty pounds. 
(2) The last preceding sub-section shall not apply— 
(a) in any case in which the person in respect of 
whom, or at whose request, the prescription is 
written requests the medical practitioner not to 
write the prescription on a prescription form 
supplied by the Commonwealth for the purposes 
of this Act; or 
(b) in such other cases or circumstances as are 
prescribed. 

Sec. 7A(1) imposes a penalty on any medical practitioner 
who writes a prescription for a medicine the formula of 
which is contained in the formulary, or for any material 
or appliance etc. the name of which is contained in the 
addendum otherwise than on a prescription form supplied 
by the Commonwealth. The statement of claim alleges 
that a very large number of ordinary prescriptions are 
contained in the formulary. It would therefore be an 
offence for a doctor to write otherwise than on a Common- 
Wealth form a iarge number of prescriptions which he 


would require for his patients in the course of treatment 
if he carried on practice. 


Sec. 7A(2) provides an exception to the obligation 
imposed upon the doctor by sec. 7A(1). The doctor is not 
bound to write the prescription on the Commonwealth 
form if the person in respect of whom or at whose request 
the prescription is written requests the medical prac- 
titioner not to write the prescription on the Commonwealth 
form. The effect of this provision is that a patient or 
certain other persons may relieve the doctor from the duty 
of writing the prescription on the Commonwealth form. 
The result will then be that the patient or other person 
will pay the chemist in the ordinary way for making up 
the prescription and will not get his medicine free. It 
will depend entirely upon the patient or other person 
whether he requests the doctor not to use the Common- 
wealth form. Therefore the position created by the statute 
is that the doctor is bound to write upon a Commonwealth 
form a large number, possibly nearly all, of the prescrip- 
tions which he uses, except where a condition is satisfied 
which it is not within the power of the doctor to control 
or to fulfil, namely a request by the patient or the other 
person that the doctor shall not write the prescription 
upon the Commonwealth form. Thus the legislation has 
the effect of compelling doctors to write practically all 
their prescriptions upon Commonwealth official forms and 
not otherwise, although, as sec. 7A(2)(b) provides, other 
exceptions may be prescribed. 


It was pointed out in argument for the plaintiffs and 
the intervening State that some persons in respect of 
whom a prescription was written might be incapable of 
requesting the medical practitioner not to write the pre- 
scription on a Commonwealth form by reason of infancy 
or extreme old age, lunacy or sickness, or diminished or 
destroyed control of faculties. It is true that sub-sec. (2) 
of sec. 7A would not become applicable in some such cases. 
The only result, however, would be that the doctor would 
write the prescription on a Commonwealth form and that 
the pharmaceutical] benefit could be obtained for the patient 
gratuitously upon presentation to an approved chemist. 
This fact does not lead to any conclusion adverse to the 
validity of the Act. It shows only that what might be 
called the power of a patient to excuse a doctor from 
writing a prescription on a Commonwealth form does not 
exist in some cases. In other words, the exceptions from 
the application of sec. 7A(1) are not as wide as might at 
first be thought to be the case. But this fact simply 
leaves for consideration the validity of sec. 7A(1) in 
its application to the cases—probably the vast majority of 
cases—in which, according to its terms, it would be 
applicable. 

A further criticism of sec. 7A(2) was that where a 
patient was incapable of making a request it could not be 
said that the patient wanted the benefit, but only that in 
the opinion of the doctor he needed it. It was suggested 
that in such a case the provision of the alleged benefit 
would not be a real benefit and that therefore the provision 
for the supply of such an alleged but not real benefit was 
outside the power to make laws with respect to the 
provision of pharmaceutical or other benefits. An answer 
to this contention is to be found in the fact that no 
pharmaceutical benefit can be provided under the Act 
except in accordance with the prescription of a legally 
qualified medical practitioner. It is in my opinion quite 
reasonable for Parliament to accept the opinion of the 
doctor treating a patient with respect to the drugs and 
medicines etc. which will be beneficial in the treatment 
of that patient. It is difficult indeed to think of any 
provision which would be likely to be more effectual in 
providing that the free distribution of medicine should do 
good and not harm. 


It will be necessary to consider the effect of sec. 7A 
with particular reference to the provision contained in 
sec. 51(xxiiiA) of the Constitution with respect to civil 
conscription. It is contended for the plaintiffs that sec. 7A 
compels doctors to practise their profession in a particular 
way, and therefore amounts to a form of civil conscription. 
These arguments will be considered in due course. 
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Sec. 8(1) provides that a person shall not be entitled 
to receive a pharmaceutical benefit from an approved 
pharmaceutical chemist except 

(a) at or from premises in respect of which that 
pharmaceutical chemist is for the time being 
approved; and 

(b) on presentation of a prescription written and 
signed by a medical practitioner and, except as 
prescribed, written on a prescription form 
supplied by the Commonwealth for the purposes 
of this Act. : 

I have already stated my opinion as to the meaning of 
these provisions when read with sec. 4(2). 

Sec. 8(2) contains a provision requiring repeat pre- 
scriptions to be authorised in the handwriting of the 
medical practitioner on the prescription form. Sec. 8(3) 
provides that where a pharmaceutical chemist suspects 
that a prescription written on a Commonwealth form has 
not been signed by a medical practitioner or has been 
forged or fraudulently obtained, he shall be entitled, before 
supplying the pharmaceutical benefit specified in the pre- 
scription, to require that there be furnished to him a 
statement in accordance with the prescribed form. 

These provisions define the conditions upon which free 
medicines are to be supplied and obtained. If they are 
not complied with, the medicine is not supplied free. But 
no person is compelled to comply with the conditions— 
except in order to get the medicine, etc., free. I can see 
no reason why the Commonwealth Parliament should not 
make its gifts dependent upon such conditions. 

Sec. 9 provides for the approval by the Director-General 
of pharmaceutical chemists for the purpose of supplying 
pharmaceutical benefits at or from particular premises. 
Sec. 9(5) requires an approved pharmaceutical chemist 
to display approved signs. 

Sec. 10 relates to friendly society dispensaries and 
enables them to be used as a means for supplying pharma- 
ceutical benefits under the Act. 

Sec. 11 is in the following terms: 

(1) Where there is no approved pharmaceutical 
chemist in a particular area, the Director- 
General may approve a medical practitioner 
practising in that area for the purpose of 
supplying pharmaceutical benefits. 

(2) Pharmaceutical benefits supplied by a medical 
practitioner so approved shall be supplied in 
accordance with such conditions &s are pre- 
scribed. 

It was contended by the plaintiffs that this section 
entitled the Director-General to approve a medical prac- 
titioner for the purpose of supplying pharmaceutical 
benefits without the consent of that practitioner, so that 
the result would be- that the medical practitioner would 
be compelled to supply pharmaceutical benefits against his 
will. This, it was contended, was a form of civil conscrip- 
tion in relation to medical services which was excluded 
from Commonwealth constitutional power by sec. 51 
(xxiiiA) of the Constitution. In my opinion the initial 
proposition upon which the argument depends should not 
be accepted. The provision that an official may approve 
a particular person for a particular purpose, in my opinion, 
assumes that that person is prepared to act for that 
purpose. A power to approve persons as mining engineers, 
or as tram conductors, could not be construed as a power 
to compel persons to act as mining engineers or as tram 
conductors. 

Sec. 12 contains provisions with respect to hospitals. 
It was contended that these and other provisions inter- 
fered with the management by the State of hospitals 
established by the State or constituted under State law. 
This argument was associated with a more general argu- 
ment to the effect that the Act in imposing obligations 
upon doctors and chemists in relation to the prescribing 
and sale of drugs and medicines interfered with the 
operation of many State laws relating to those subjects 
in connection with medical practice, veterinary practice, 
pharmacy, health, drugs, poisons, patent medicines, sale 
of goods, hospitals, mental hygiene, prices, etc. Doubtless 
the Commonwealth scheme would interfere with the appli- 


cation of many of these laws, but if the Commonwealth 
Act is an Act which falls within the terms of sec. 51 
(xxiiiA) of the Constitution, any State law which is 
inconsistent with it is subordinate to it, and the Common- 
wealth law prevails; Constitution, sec. 109. It is quite 
immaterial that the State law may also be described as 
a law with respect to medical practice or health or drugs 
or poisons or hospitals, etc. If the Federal legislation is 
authorized by the Federal Constitution, then it prevails 
over any inconsistent State law. The question to be 
determined is whether the statute is within Federal 
power. It is a wrong approach to this question to 
enquire whether the Federal Statute, if upheld, would 
prevent or interfere with the operation of State statutes. 


Sec. 13(1) provides that the Director-General may, for 
good. cause shown in accordance with the regulations, 
suspend or revoke his approval of a pharmaceutical chemist, 
medical practitioner or hospital authority under the Act, 
and may at any time remove such suspension or restore 
any such approval. Sec. 13(2) provides that where there 
has been a suspension or revocation of approval the person 
or hospital affected may appeal to the Supreme Court of 
a State or Territory of the Commonwealth. Sec. 13(2A) 
purports to invest the Supreme Court of each State with 
Federal jurisdiction to hear and determine appeals. The 
Director-General is to be the respondent in any such 
appeal—sec. 13(2B). Sec. 138(2C) provides for the powers 
of the Supreme Court upon the hearing of an appeal. 
Orders made under these powers would be orders of the 
Supreme Court and would be enforceable as such. 


It is contended, however, that these provisions purport 
to confer upon a State Supreme Court power which is not 
judicial in character because the provision that the 
Director-General may “for good cause shown” suspend or 
revoke approval is so vague that there can be no criterion 
which a Supreme Court could apply in determining 
whether or not to allow an appeal. It is therefore said 
that this section purports to confer upon a Supreme Court 
what is really an administrative and not a judicial power, 
and that therefore the Commonwealth Parliament has no 
power to invest a State court with such a power. The 
Constitution, sec. 77(iii), authorises the Parliament to 
make laws investing any court of a State with Federal 
jurisdiction. The jurisdiction which can be vested in a 
court under this provision is plainly jurisdiction of a 
judicial character. That which can be vested in a State 
court is “judicial power of the Commonwealth”; see Con- 
stitution, sec 71, which provides that “The judicial power 
of the Commonwealth shall be vested in a Federal Supreme 
Court ...and... other Federal courts ... and in such 
other courts as it invests with Federal jurisdiction”. It 
is only by virtue of this provision and sec. 77(iii) that 
the Commonwealth Parliament can invest a State court 
with jurisdiction so that the court becomes bound to 
exercise it. There is no provision in the Constitution 
which enables the Commonwealth Parliament to require 
State courts to exercise any form of non-judicial power. 


It is settled that in what is called an “appeal” to a 
court from an administrative officer or body the court 
exercises judicial power in an original, not in an appellate, 
jurisdiction. Well known instances are to be found in 
Federal law in appeals to a court from the Commissioner 
of Patents, the Registrar of Trade Marks, the Commissioner 
of Taxation and the Board of Review under various 
taxation Acts: see Shell Co. of Australia Ltd. v. Federal 
Commissioner of Taxation, 1931 A.C. 275, at pp. 295, 297-8: 
44 C.L.R. 530, at pp. 542, 544-5. 

The objection based on the alleged vagueness of the 
words “good cause” cannot be sustained. A _ successfu! 
litigant can be deprived of costs for good cause. A person 
may be bound over to be of good behaviour. A tenant 
may be bound to keep premises in good tenantable repair. 
In each case the court interprets the word “good” in 
relation to the relevant circumstances—the conduct of the 
litigant, the behaviour of the person bound over, the 
condition and habitability of the premises. In the same 
way, upon an appeal under sec. 13(2A) the court would 
consider the conduct and qualifications of the appellant i 
relation to the purposes of the Act. The function of the 
court would be similar to that of the Supreme Court of 
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Victoria in an appeal by a medical practitioner from a 
refusal of registration by the Medical Board. In Medical 
Board of Victoria v. Meyer, 58 C.L.R. 62, it was held that 
the Supreme Court was acting in a judicial capacity in 
hearing and determining such an appeal. Thus the 
objections to sec. 13(2), (2A), (2B) and (2C) fail. 

If these provisions were held to be invalid the only 
result would be that there would be no appeal from a 
decision of the Director-General suspending or revoking 
approval of a chemist, doctor or hospital authority—the 
whole matter would be left to his uncontrolled discretion. 
Further, these provisions—which were inserted in the 
statute by an amending Act—No. 8 of 1949—are clearly 
severable from the rest of the Act, and, if they were held 
to be invalid, the validity of other provisions would not be 
affected. 

Sec. 14 provides for the payment of chemists by the 
Commonwealth for pharmaceutical benefits supplied under 
the Act. The payment is to be made out of public moneys, 
and presumably there will be some official check upon 
payments. Any checking of payments would involve the 
examination of a large number of prescriptions, even if 
it were thought not to be necessary to examine all 
prescriptions. If each person ordinarily resident in the 
Commonwealth obtained only one prescription a year there 
would be more than seven million prescriptions upon which 
the CommonweaJth would make payments—and the pros- 
pect of obtaining medicine for nothing would not tend to 
diminish the number of prescriptions. Thus the provision 
in sec. 14 that pharmaceutical chemists shall be entitled 
to payment by the Commonwealth in respect of pharma- 
ceutical benefits involves almost necessarily a system of 
supplying pharmaceutical benefits which it will be possible 
to check. Further reference will be made to this matter 
at a later stage. 

Sec. 15 contains a special provision for isolated areas, 
and sec. 16 is as follows: 


The Minister may, on behalf of the Commonwealth, 
enter into an agreement (on such terms as to 
remuneration, allowances and otherwise as he thinks 
fit) with a medical practitioner providing that the 
services of the medical practitioner shall be available 
without charge to members of the public for the 
purpose of furnishing prescriptions for the purposes 
of this Act. 

Where an agreement is made in pursuance of this section 
the Commonwealth would pay the doctor for examining 
the patient and prescribing, that is to say, sec. 16 relates 
to the provision of medical services, which is a matter 
to which sec. 51(xxiiiA) of the Constitution expressly 
refers. As the services would be rendered in pursuance 
of an agreement between the practitioner and the Common- 
wealth, there could be no objection to this provision upon 
the ground that it involved some form of civil conscription. 


Sec. 20 provides for penalties for making false statements 
etc. Sec. 20(1)(c) was attacked. It provides that a person 
shall not “obtain a payment in respect of the supply of a 
pharmaceutical benefit which is not payable’. It was 
suggested that this imposed a penalty upon a chemist who 
sold to any person a drug or medicine included in the 
formulary and obtained payment therefor. I have already 
given reasons for my opinion that this is not the case. 
The challenged provision relates to “the supply of a 
Pharmaceutical benefit”. The ordinary purchase and sale 
of a drug is not the supply of a pharmaceutical benefit in 
accordance with the Act. Accordingly, sec. 4(2) provides 
the answer to the stated objection. 

Sec. 21 confers powers upon certain authorized persons 
to enter the premises of approved pharmaceutical chemists 
or hospital authorities to make an examination or enquiry 
for the purpose of ascertaining whether the provisions of 
the Act are being complied with, to take samples of drugs 
etc. which may be supplied as, or may be ingredients of, 
Pharmaceutical benefits, and to examine persons employed 
in the premises of such chemists or authorities with 
respect to any matter under the Act and, further, to 
exercise such powers and functions as are prescribed. It 
was contended that other provisions of the Act are invalid, 


and that therefore the provisions of sec. 21 exceed the 
limits of lawful legislative authority. Sec. 21 relates to 
chemists and hospitals and not to doctors. For reasons 
which I state hereafter I can see no reason why any of 
the provisions of the Act which relate only to chemists and 
hospitals are invalid, and even if a provision or some of 
the provisions with respect to doctors are invalid, that 
fact would not affect the meaning, though it would limit 
the operation, of sec. 21. Accordingly, in my opinion sec. 21 
should not be held to be invalid upon the grounds 
suggested. 

Sec. 23 contains the regulation-making power in the 
ordinary form—a power to prescribe all matters which 
are by the Act required or permitted to be prescribed or 
which are necessary or convenient to be prescribed for 
carrying out or giving effect to the Act—and in particular 
“(a) for prescribing the terms and conditions subject to 
which pharmaceutical benefits shall be supplied” and 
certain other matters. If substantial provisions of the 
Act are invalid, then the power to make regulations 
cannot be completely valid—it would not vanish, but would 
be limited by relation to such parts of the Act as survived. 


The Regulations. 

Regulations have been made under the Act—S.R. 1948 
No. 56; 1948 No. 155; 1949 No. 44. Reg. 4 prescribes the 
formulary (see sec. 6(1)(a)) in the Second Schedule, the 
addendum to the formulary (see sec. 6(1)(b)) in the Third 
Schedule and the permitted variations of the formule (see 
sec. 6(2)). 

Reg. 11 provides that where a medical practitioner 
writes a prescription on a prescription form he shall 
indicate the pharmaceutical benefit to be supplied by 
using the title thereof as specified in the formulary or 
addendum, or where he includes a permitted variation, by 
using the title specified in the formulary of the formula 
and setting out the variation. Other provisions of reg. 11 
are as follows: 

(2) A medical practitioner who writes a prescrip- 
tion on a prescription form shall— 

(a) write the prescription in duplicate; 

(b) not write more than one other prescription on 

the prescription form; 

(c) indicate on the prescription form the date on 

which he writes the prescription and } 

(d) draw a line through the unused portion of the 

prescription form. 

(3) A medical practitioner shall not use a perscrip- 
tion form otherwise than for the writing of a pre- 
scription in accordance with, and for the purposes of, 
the Act and these Regulations. 

(4) Where a medical practitioner considers it neces- 
sary to write a prescription but a prescription form is 
not immediately available for that purpose, he may 
write the prescription on any suitable paper if— 

(a) he indicates on the paper that a prescription 

form is not available; and 

(b) he writes the words “Pharmaceutical Benefits 

Act” at the top of the prescription. 


Sub-reg. (5) makes further provisions in relation to the 
cases mentioned in sub-reg. (4). 

Reg. 11A provides that “The Director-General shall cause 
supplies of prescription forms to be available at the offices 
of the Department of Health in each State or Territory of 
the Commonwealth and to be furnished to medical prac- 
titioners on request made personally or by post”. It is 
submitted for the plaintiffs that if sec. 7A, requiring the 
use of Commonwealth forms, is valid, a doctor could not 
carry on his practice unless he obtained the forms and 
used them in the manner prescribed by reg. 11, and that 
the statute did not give the doctor any right to obtain 
the forms. Reg. 11A imposes on the Director-General a 
duty to furnish forms, but I agree that it is at least open 
to argument whether it confers upon each individual 
medical practitioner a right to be supplied with such 
number of forms as he may ask for from time to time. 
But in my opinion these criticisms relate only to the 
policy and the fairness of the Act and have no relation 
to the question of its validity. It may be argued that 
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it is unjust to place doctors in the position of in effect 
having to beg for forms so that they are unable to practise 
if a clerk in the Commonwealth Health Department fails 
to send forms to them for any reason. This criticism, 
however, is a criticism of the policy of the Act (with 
which the Court is not concerned—that is a matter for 
Parliament and the constituencies), and in my opinion 
has nothing to do with the validity of the Act. 


Reg. 15 contains special provisions relating to repeat 
prescriptions for pharmaceutical benefits. It was con- 
tended that this was really legislation with respect to the 
manner of carrying on medical practice and that such an 
enactment was beyond the power of the Commonwealth 
Parliament. In my opinion this objection is met by the 
provision of sec. 4(2) of the Act. Reg. 15 is limited to the 
supply of pharmaceutical benefits, and therefore to the 
supply of them in accordance with the Act. The Common- 
wealth Parliament, in providing for gratuitous pharma- 
ceutical benefits may, in my opinion, provide for the 
conditions which are to be satisfied before such benefits 
are to be supplied. 

Some criticism was directed against reg. 16, which pro- 
vides that a person shall not be entitled to obtain an 
insulin syringe as a pharmaceutical benefit unless he states 
in writing, inter alia, that he does not possess a hypo- 
dermic syringe and has not been supplied within six 
months with a hypodermic syringe. It is pointed out that 
this provision might leave patients without a syringe for 
a substantial period. Such a criticism has nothing to do 
with the validity of the regulation. 

A declaration is sought that reg. 17 is invalid. This 
regulation provides that pharmaceutical benefits shall not 
be supplied on presentation of prescriptions more than six 
months old. It appears to me that this is a perfectly 
natural provision which may validly be included in any 
scheme for supplying free medicine. The Commonwealth 
Parliament is under no obligation to pass a law for pro- 
viding pharmaceutical benefits. If it does make such a 
law, it can make the provision as wide or as narrow as it 
thinks proper. 

Reg. 18 provides that, save in urgent cases, a person 
shaH not be entitled to receive a pharmaceutical benefit 
from an approved pharmaceutical chemist except during 
the usual trading hours of the chemist. I can see no 
reason why it should be said that such a provision is 
invalid. It is intended to prevent the lives of chemists 
being made a burden by being called upon to supply 
medicines during non-trading hours by persons who might 
contend that they had an absolute right to get them in 
accordance with Commonwealth statute, and that the 
chemist had to supply them at any hour at which they 
might choose to apply. If the Commonwealth Parliament 
thought fit it could limit the supply of free medicines to 
persons who applied at a particular specified hour at a 
particular specified place. In my opinion reg. 18 is a 
provision which is plainly incidental to the working of a 
sensible scheme of gratuitous provision of medicines, etc. 


Reg. 23 deals with medical practitioners who have been 
approved under sec. 11 of the Act and applies to them 
the provisions which are applicable in the case of an 
approved pharmaceutical chemist. I have already referred 
to and dealt with the contention that sec. 11 is invalid, 
ard, if sec. 11 is valid, there can be no objection to reg. 23. 


Reg. 27 provides that where samples are taken under 
sec. 21 the Commonwealth shall make payment therefor 
either at rates specified in the Fifth Schedule or, in the 
case of ingredients of a benefit, at prevailing retail prices. 
It is contended that these provisions do not secure just 
terms for the acquisition of property, and that therefore 
they are invalid: see the Constitution, sec. 51 (xxxi). In 
my opinion this argument should be rejected. There is no 
allegation in the statement of claim which shows that the 
rates specified in the Fifth Schedule do not provide ample 
payment for the articles to which they refer; a prevailing 
retail price is obviously a fair price and therefore amounts 
to just terms in the other cases to which the regulation 
applies. 


Reg. 29 imposes a penalty upon persons who obstruct any 
authorised person in the execution of his powers under 
sec. 21 of the Act. The validity of this regulation depends 
upon the validity of sec. 21, which, as already stated, 
depends upon the validity of the other provisions of the 
Act. 


Reg. 31 provides for rates of payment by the Common- — 


wealth to pharmaceutical chemists and medical prac- 
titioners in respect of the supply of pharmaceutical benefits 
under the Act. Reg. 31(2) provides that a chemist shall 
not be bound to supply a pharmaceutical benefit in the 


_ form of a particular trade mark, brand, make, or pro- 


prietary equivalent, and that if he does supply the benefit 
in that form, the rate of payment shall nevertheless be 
the rate for that pharmaceutical benefit ascertained in 
accordance with the regulations unless the Director-General 
in special circumstances directs that payment shall be 
made at a higher rate. The provision is objected to 
because, in certain cases, as is alleged in the statement of 
claim, it is a particular brand or preparation of a drug 
which is in the opinion of a medical practitioner necessary 
for the treatment of the patient, and it is argued that in 
some way this regulation prevents the supply of that 
particular brand or preparation. I do not so understand 
the regulation. It means only that in certain cases a person 
shall not be entitled under the Act to receive “a pharma- 
ceutical benefit” in a particular form. Such a negative 
provision cannot be invalid. It does not infringe any con- 
stitutional provision. It merely limits the benefits which 
can be obtained under the Act. The Parliament can limit 
those benefits by excluding, at will, any particular drugs or 
medicines from supply under the Act. If the benefit is 
supplied in a particular form the rate of payment is to be 
that set out in the regulations. This is a reasonable form of 
protection of the Commonwealth against extravagant over- 
charge for proprietary medicines. But there is no pro- 
vision in the Act which prevents a patient from buying a 
drug or medicine at any price which he chooses to pay. 


With respect to reg. 31, an argument for the plaintiffs 
similar to that put forward in relation to sec. 7A(2) was 
submitted to the effect that the supply of a pharmaceutical 
benefit not of the particular trade mark, brand, make, etc., 
ordered by the doctor might be the reverse of beneficial 
to a patient. But reg. 31(2) does not provide for the sub- 
stitution of any medicine for that ordered by the doctor. 
It provides only that if a medicine in the form of a particu- 
lar trade mark, etc., is ordered the chemist shall not be 
bound to supply it, and if he does supply it he shall supply 
it at a prescribed price. In other words, this provision 
reduces the scope of the benefits available under the Act, 
providing that in certain cases prescribed medicines shall 
not be supplied except for a payment by the Common- 
wealth at a particular price. This provision, limiting 
the benefits obtainable under the Act, cannot be invalid 
itself and cannot render invalid any of the positive pro- 
visions in the Act which prescribe the benefits which, 
sige to the statutes, may lawfully be provided under 

e Act. 


A claim is made that reg. 34 is invalid. This regulation 
authorises the Director-General to require a person other 
than a medical practitioner to deliver up any unused 
forms in his possession supplied to him by the Common- 
wealth for the purpose of the Act or the regulations. No 
argument was specifically directed against the particular 
regulation in itself, but it was assumed that it would be 
invalid if other provisions relating to the compulsory use 
of the forms were invalid. 


The Constitution, sec.’51 (xwviiiA). 

Under sec. 51 (xxiiiA) of the Constitution the Common- 
a Parliament is authorised to make laws with respect 
The provision of maternity allowances, widows’ 
pensions, child endowment, unemployment, pharmaceu- 
tical, sickness and hospital ‘benefits, medical and 
dental services (but not so as to authorize any form 
of civil conscription), benefits to students and family 
allowances. 
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Upon this provision the following observations may be 
made: 

(1) The power is not a power to make laws with respect 

to, e.g., Dharmaceutical benefits and medical services. It 
is a power to make laws with respect to the provision of 
such benefits and services. A power to make laws with 
respect to medical services might well be held to be a 
power which would authorise a law providing for the com- 
plete control of medical services rendered by any person to 
any other person and so would enable the Legislature to 
control the practice of the medical profession completely or 
to such less extent as Parliament might think proper. 
Similarly, if the power were a power to make a law with 
respect to pharmaceutical benefits it could be argued (with 
some doubt because of the eleemosynary suggestion con- 
tained in the word “benefits’”) that such a power would 
authorise a law for the complete control of the business of 
pharmaceutical chemists. But the actual power is a power 
to make laws, not with respect to pharmaceutical benefits 
or with respect to medical services, etc., but with respect to 
the provision of such benefits and services. It is accord- 
ingly argued that a distinction should be drawn between 
powers in the two forms, namely (1) a power to make laws 
with respect to, e.g., pharmaceutical benefits, and (2) a 
power to make laws with respect to the provision of phar- 
maceutical benefits. It is submitted that effect can be given 
to the introduction of the words “the provision of’ only 
by treating the power as limited to the provision by the 
Commonwealth of the various benefits referred to in para- 
graph (xxiiiA). An analogy may be suggested between 
paragraph (xxiiiA) and paragraph (ii) of sec. 51. Under 
paragraph (ii) the Parliament has power to make laws 
with respect, to taxation. It has always been considered 
that this is a power to make laws with respect to taxation 
by the Commonwealth, and that it would not authorise 
federal laws prescribing the forms or methods of taxation 
by the States or laws authorising private persons to impose 
taxation. Similarly, it is contended, and in my opinion 
rightly contended, that the introduction of the words “The 
provision of” at the beginning of paragraph (xxiiiA) pro- 
duces the result that the new power given to the Common- 
wealth Parliament by this constitutional amendment is a 
power to make laws with respect to the providing by the 
Commonwealth of the benefits mentioned in the paragraph. 
Under this paragraph the Commonwealth Parliament could 
not make a law requiring States or corporations or 
individual persons to provide maternity allowances, widows’ 
pensions, child endowment, or any other of the benefits 
specified in the paragraph. 

(2) The Act the validity of which is called in question 
in this case is entitled the “Pharmaceutical Benefits Act’. 
The defendants, however, in supporting the validity of the 
Act, are not limited to defending the Act under the power 
to make laws with respect to the provision of pharmaceu- 
tical benefits. They may call in aid any other provision of 
the Constitution which would authorise any provision in 
the Act. Thus, as has already been stated, there may be 
sickness benefits which are not pharmaceutical in character. 
If so, and the Act provides for them, the legislation would 
be authorised under the heading of sickness benefits, 
though not under the heading of pharmaceutical benefits. 
Similarly, it might be the case that a particular benefit 
Provided by the Commonwealth under the Act was a 
Medical service and not a pharmaceutical benefit in the 
form of some drug or medicine. If so, the portions of the 
Act containing such an enactment could be supported under 
the heading “The provision of medical services”, even 
although the enactments were contained in a statute 
entitled “Pharmaceutical Benefits Act”. 

(3) If, as I think should be held, it is the case that the 
constitutional provision contained in paragraph (xxiiiA) 
relates only to the provision of certain benefits by the 
Commonwealth, it follows that under this legislative power 
the Commonwealth Parliament could not prevent the pro- 
vision of such benefits by any other agency, and therefore, 
for example, could not prevent the States, through their 
hospitals or otherwise, supplying benefits either identical 
with or different from those which were included within 
the Commonwealth scheme, as long as the Federal and 


State statutes, each positively providing for such benefits, 
were not inconsistent with each other. This proposition 
follows from the view that the legislative power is limited 
to the subject of provision by the Commonwealth and that 
it does not extend to provision by other agencies or by a 
private person. But the Act does not in my opinion in 
any of its provisions purport to exclude the States from 
the area of provision of pharmaceutical benefits. It gives 
State hospitals and the like and friendly societies organised 
under State law the opportunity of taking advantage of 
the provisions, but it is not the case that they are bound 
to do so under penalty of being deprived of necessary 
medicines, etc. There is nothing in the Act which would 
prevent a State hospital obtaining and dispensing its own 
drugs or which would prevent a friendly society from 
obtaining and distributing its own drugs and medicines 
through a friendly society dispensary. This view depends 
upon the interpretation of sec. 8 of the Act, which I have 
already examined. As I have said, in my opinion sec. 8 
does not produce the result that the drugs, etc., specified in 
the formulary or the addendum cannot be obtained from 
or delivered by an approved pharmaceutical chemist or 
other chemist except upon a prescription written upon a 
Commonwealth form which entitles the recipient to receive 
the drugs or medicines without payment. If persons or 
institutions choose to remain outside the benefits of the 
scheme there is not in my opinion anything in the Act to 
compel them to accept those benefits. 

Thus, in my opinion, the Act does not in any way assume 
Commonwealth control of State institutions such as hos- 
pitals, etc. It only offers to them an opportunity of coming 
into the Commonwealth scheme if they think fit. It may 
particularly be observed in relation to State hospitals that 
sec. 12 provides for applications by hospital authorities for 
approval for the purposes of the Act in order that phar- 
maceutical benefits under the Act may be supplied to 
patients in a hospital. If a hospital does not apply for 
approval the Act has no application to it—but the hospital 
will not get its medicines free under the Act. Similar 
considerations apply to friendly societies by reason of the 
provisions of sec. 10 read together with sec. 9. 

(4) But, as already stated, if the Commonwealth legis- 
lation did affect or control the operations of State institu- 
tions, that fact would not necessarily establish the invalidity 
of the Commonwealth legislation. If the Commonwealth 
legislation is within the legislative power of the Common- 
wealth Parliament, then sec. 109 of the Constitution brings 
about the result that it prevails over any inconsistent State 
legislation. In this case no such question arises as was 
discussed in Melbourne Corporation v. The Commonwealth, 
74 C.L.R. 31—a question as to interference by the Common- 
wealth with State governmental functions. 


The Act in Relation to the Constitution. 


The constitutional power is a power to make laws with 
respect to the provision of certain benefits, including phar- 
maceutical, sickness and hospital benefits and medical 
services. As far as pharmaceutical benefits (that is, the 
provision of drugs, etc.) are concerned, provision might 
have been made for the supply of drugs and medicines by 
merely giving them away to all applicants without any 
precautions to secure that they were needed by or would be 
useful to the applicants. It is unlikely, however, that in 
the case of drugs and medicines any responsible parliament 
would adopt such a system of providing pharmaceutical 
benefits. The specification of the conditions upon which 
such benefits will be provided is part of any legislative 
scheme for the provision of those benefits; for example, it 
would be an obvious part of such a scheme to provide that 
no such benefit should be supplied except upon application, 
and upon application in a particular manner, and perhaps 
upon the recipient giving a receipt therefor, which receipt 
should be in a particular form. That is to say, some method 
of administration of the benefits is a part of any scheme 
for providing the benefits. 

The Commonwealth could set up a department which 
would distribute drugs, etc., and that would be an actual 
means of providing the benefits. But the Commonwealth 
is not bound to do this in order to exercise the legislative 
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power. The Commonwealth Parliament can in my opinion 
take the position in the community as it finds it, namely, 
that doctors prescribe medicines by means of prescriptions, 
and that chemists make the prescriptions up and supply the 
medicines, etc., to the patients. In order to prevent injury 
to the public and in order to secure real benefit for the 
people, the Parliament can in my opinion impose as a 
condition of receiving the benefit that no benefit should 
be provided under the Act except upon the prescription 
of a legally qualified medical practitioner and by a duly 
qualified pharmaceutical chemist. . All such legislative 
provisions are an actual part of a system of providing the 
benefits referred to in paragraph (xxiiiA) of sec. 51. They 
constitute precautions and limitations within the system 
itself. 

Under sec. 51(xxxix) of the Constitution Parliament has 
power to make laws with respect to matters incidental to 
the execution of any power vested by the Constitution in 
the Parliament of the Commonwealth or in any department 
or officer of the Commonwealth. Thus the Parliament may 
make provision for matters which arise in the exercise 
of a power which is granted to the Parliament: Le Mesurier 
v. Connor, 42 C.L.R. 481, at pp. 497-8. 

It is incidental to the exercise of any power to provide 
benefits out of public moneys that there should be some 
precautions against fraud by the recipients, and generally 
that there should be a means of administering the dis- 
tribution of the benefits so as to prevent the useless or 
dishonest expenditure of such moneys. It is essential for 
these purposes that provision should be made to prevent 
administrative confusion arising in the execution of the 
scheme. A free medicine scheme applying to all persons 
resident in Australia applies to over seven million people. 
Many of these, unfortunately, have to obtain many doctors’ 
prescriptions in the course of a year, and it would be safe 
to say that in any efficient administration of such a scheme 
it would be necessary to examine and check a very large 
number of prescriptions upon which medicines had been 
supplied. Accordingly, it is incidental to the exercise of 
this particular legislative power that Parliament should, 
if it thought proper, provide that prescriptions should be 
written in a particular manner and that they should be 
made readily identifiable by the use upon them of numbers 
or other symbols which are set forth in a formulary, and 
that they should be written in duplicate upon forms 
officially provided which can be conveniently registered, 
recorded, and kept for as long as is thought proper in the 
administrative department. Such provisions may reason- 
ably be considered to be desirable, or even necessary, in 
order to provide the records which would be required by 
any form of responsible administration of the system and 
for the purpose of requiring proper safeguards in the 
expenditure of public money. 


At present I am considering the Act without any 
reference to the provision in the Constitution with reference 
to civil conscription. But even in the case of legislation 
which is subject to this limitation there is, in my opinion, 
no reason why the Commonwealth Parliament under the 
power to make laws for the provision of pharmaceutical 
benefits should not make laws to require doctors in their 
practice to write all prescriptions for drugs and medicines 
etc. within a prescribed formulary etc. on official forms 
if they and their patients wish formulary medicaments 
etc. to be supplied gratuitously. 

But it is one thing to provide as a condition of giving 
a pharmaceutical benefit that a prescription shall be 
written on a particular form, and another thing to provide 
that a doctor shall write any prescription for medicines 
which are included within a formulary upon a particular 
form, whether or not such medicines are to be supplied 
free under the Act. Sec. 7A(1) is a provision of the latter 
description. It cannot in my opinion be supported under 
the power to make provision for “medical services”, 
although the writing of a prescription is a necessary part 
of very many medical services. It cannot be supported 
under this part of paragraph (xxiiiA) because it has no 
relation to any provision by the Commonwealth of the 
medical service of writing a prescription. I have already 
stated my reasons for the opinion that paragraph (xxiiiA) 


relates only to provision by the Commonwealth, and not 
by, e.g., doctors in private practice, of medical services. 

But under a power to make provision by the Common- 
wealth for pharmaceutical benefits, the Parliament could 
(apart from the limitation with respect to civil conscrip- 
tion) validly require persons, including doctors, to give 
their services in carrying out the scheme adopted by 
Parliament. Compulsory service in relation to this sub- 
ject matter of federal legislation would be as valid as 
compulsory service in relation to defence. 

For these reasons I have reached the conclusion that 
all the challenged provisions of the Act are valid unless 
they are rendered invalid by the words “but not so as to 
authorise any form of civil conscription”. 


Civil Conscription. 
It is convenient here to repeat the words of the Constitu- 
tion, sec. 51(xxiiiA). This paragraph confers power upon the 
Commonwealth Parliament, to make laws with respect to— 


The provision of maternity allowances, widows’ 
pensions, child endowment, unemployment, pharma- 
ceutical, sickness and hospital benefits, medical and 
dental services (but not so as to authorize any form 
of civil conscription), benefits to students and family 
allowances. 

It was assumed without argument (and I think rightly) 
that the words “but not so as to authorize any form of 
civil conscription” are consecutive and not final in sig- 
nificance: they are used to describe a result or consequence, 
not a purpose or design. Three questions arise in the 
present case with respect to this provision— 


(1) What is the meaning of “civil conscription”? 

(2) Does the limitation prohibiting civil - conscription 
apply only to the immediately preceding words “medical 
and dental services”, or does it also limit legislative power 
with respect to the other subjects mentioned in the para- 
graph, including pharmaceutical sickness and _ hospital 
benefits? 

(3) If the latter interpretation is that which should be 
adopted, do the Pharmaceutical Benefits Act, 1947-1949, or 
the regulations thereunder infringe the prohibition in any 
and which of their provisions? 

(1) The word “conscription” etymologically considered 
relates only to writing names together upon a list: see 
Latin Dictionary, Lewis and Short, subvoce “conscribo”. 
Thus the Conscript Fathers in republican Rome were the 
seniors whose names were on a list of those summoned to 
the Senate. In both ancient and modern use “conscription” 
has been principally applied as a convenient term for the 
purpose of describing compulsory enlistment for military 
or similar services. In recent years there have been many 
examples of compulsion of other services for war or other 
purposes. Such compulsion in relation to industry has been 
described as “conscription of labour” and “industrial con- 
scription”. Conscription of labour assumes various forms— 
forced labour camps containing prisoners of war or 
foreigners or enemies or critics of a government behind 
barbed wire are one form of conscription of labour. Man- 
power regulations provide another form. The latter pro- 
visions were regarded in Australia as industrial conscrip- 
tion: see National Security Act, 1939-1946, sec. 5(7). Sec. 5 
provided for the making of regulations under the Act, 
and sub-sec. (7) provided that nothing in the section 
should authorize “(a) the imposition of any form of com- 
pulsory naval, military or air-force service, or any form 
of industrial conscription ....” When Parliament became 
of opinion that it was desirable or necessary to compel 
persons to render service in particular occupations for the 
purposes of prosecuting the war and supplying the needs 
of the population, civil and military, sec. 183A was intro 
duced into the Act. This section provided that “Not- 
withstanding anything contained in this Act, the Governor- 
General may make such regulations for requiring persons 
to place themselves, their services and their property at 
the disposal of the Commonwealth, as appear to him to 
be necessary or expedient for securing the public safety 

.” It was under this power that the Manpower Regula- 
tions, which were considered and upheld in Reid 
Sinderberry, 68 C.L.R. 504, were made. 
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The words “but not so as to authorize any form of 
industrial conscription” were included in a proposed law 
to alter the Constitution by empowering the Parliament to 
make laws with respect to the terms and conditions of 
employment in industry. This proposed law was passed 
by Parliament but was rejected upon a referendum in 1946. 

The words used in sec. 51(xxiiiA) relate to “civil con- 
scription”. The term “civil conscription” is wider than 
industrial conscription. It is applicable in the case of any 
civilian service, i.e. non-military, work or service. It 
would properly be applied to any compulsion of law 
requiring that men should engage in a particular occupa- 
tion, perform particular work, or perform work in a 
particular way. There are, however, many laws which 
control the rendering of services of one kind and another 
which could not be described as civil conscription. For 
example, a law which provides that no person shall make 
up prescriptions or sell certain articles unless he is a 
qualified chemist is a law which controls the sale of 
those articles and the occupation of a pharmaceutical 
chemist, and a State Parliament can make such a law. 
But that law would not compel anybody to work as a 
pharmaceutical chemist. Similarly, a law that persons 
shall not practise as medical practitioners unless they are 
qualified in a particular manner and registered is a law 
which controls medical practice, and a State Parliament 
can make a law of this character. But that law would 
not compel any person to practise as a doctor. The 
Commonwealth Parliament could not make such laws. 
They would not be laws for the provision of any service 
by the Commonwealth. 

Conscription (compulsory service) may be complete or 
partial. It may control a man in relation to all his 
services in a particular occupation to which he is assigned, 
or it may control only some of the services rendered or the 
work done by him in that occupation. In my opinion 
the limitation imposed by the words “but not so as to 
authorize any form of civil conscription” were intended 
to prevent, not only civil conscription in its complete 
form of enrolment of masses of men for compulsory full- 
time civilian service, but also to prevent any form what- 
ever of compulsion to render any particular civilian service 
to the community. The words “any form” are important. 
They show that the Parliament intended that any service 
to which the limitation applied should be completely 
voluntary and not procured by compulsion of law. 

(2) The next question is whether the words “but not so 
as to authorize any form of civil conscription” apply only 
to the provision of medical and dental services or to the 
provision of each of the other benefits mentioned, i.e. so 
far as such provision may involve the rendering of services 
or the performance of work, for “conscription” can be 
applied only in relation to services and work. 


If there had been a comma after the word “services” it 
probably would not have been argued that the words 
within the brackets referring to civil conscription did not 
apply to all the before-mentioned subject-matters of legis- 
lation. An important constitutional question should only 
in the last resort be decided upon the presence or absence 
of a comma. It is in my opinion better to look at the 
whole substance of the relevant provision than to begin 
by regarding only the punctuation of the paragraph. 

Civil conscription could in practice be applied in making 
provision for hospital and sickness and pharmaceutical 
benefits as well as in providing medical and dental services. 
Such conscription was so applied in the recent war when 
doctors and nurses and chemists were called up for 
Service. A provision in a Federal law requiring doctors or 
hurses, pathologists or bacteriologists, radiologists or 
chemists to render service under a Commonwealth scheme 
would be a form of civil conscription, whether the scheme 
Provided for hospital benefits or sickness benefits or 
pharmaceutical benefits. No reason has been suggested 
other than the absence of a comma after the words “medical 
and dental services” why civil conscription of doctors or 
dentists should be prohibited in legislation relating to 
doctors or dentists passed under the power to make pro- 
vision for “medical and dental” services, but that doctors 
and dentists should be compellable to serve in a particular 


way in relation to the provision of pharmaceutical benefits 

or sickness or hospital benefits. In my opinion the words 
“but not so as to authorize any form of civil conscription” 
should be read as imposing a limitation upon the power 
of legislation with respect to all the matters mentioned 
which precede those words so far as they may involve 
service or work, and therefore as limiting the legislative 
power to make laws with respect to the provision of 
pharmaceutical, sickness and hospital benefits, and not as 
limiting only the power to make provision for dental and 
medical services. 

(3) Do the Act or regulations impose “any form of 
civil conscription”? Sec. 7A requires doctors (in the 
absence of a contrary request in accordance with sec. 
7A(2)) to write their prescriptions upon a Commonwealth 
form when the doctor prescribes any of the drugs or other 
articles specified in the Commonwealth formulary or the 
addendum thereto, and the regulations require him to 
identify the prescription by reference to the symbol 
attached to it by the regulations. Plainly the writing of a 
prescription is the performance of a service. It is essen- 
tially a service performed by a doctor, and it is necessarily 
involved in any sensible scheme of providing free medicine. 
But, as already stated, the writing of a prescription to 
which sec. 7A refers is not a medical service which is 
provided by the Commonwealth. The patient, in the 
ordinary case to which sec. 7A applies, employs the doctor 
and is bound to pay him for his services. The doctor 
provides the service in return for the payment (or promise 
of payment) of a fee. The Commonwealth does not pro- 
vide the service. For this reason sec. 7A cannot be 
supported by the provision in sec. 51(xxiiiA) relating to 
the provision (that is the provision by the Common- 
wealth) of “medical and dental services”, and it can be 
justified, if at all, only under some other heading of 
paragraph (xxiiiiA). Is it then authorized by the words 
relating to pharmaceutical sickness and hospital benefits— 
the only other possibly relevant categories? 

Sec. 7A is a... provision compelling a doctor who 
is in practice to practise his profession, in so far as the 
important element of writing prescriptions is concerned, 
in a particular way. If this is not a form of civil con- 
scription, it would equally not be a form of civil conscrip- 
tion in relation to “medical services” to prescribe by law 
that a doctor should carry on his practice at a particular 
place, or at a particular time, or for a particular class of 
patients and not for other patients, and that he should 
follow a prescribed routine in dealing with his patients. 
If laws imposing such requirements were held not to be 
civil conscription the result would be that, without 
infringing the prohibition of civil conscription, the whole 
practice of a doctor could be completely controlled, not 
merely by negative provisions, but also by positive pro- 
visions requiring him to do certain acts in his practice. 
If'the doctor prescribes a formulary medicament and does 
not write it upon a government form in accordance with 
the Act and the regulations and there is no request from 
the patient or person requesting the prescription that 
he should write it upon another form, he is liable to a 
penalty of £50 under sec. 7A(2). 

Sec. 7A should be considered, not in vacuo, but as 
applying to an existing medical profession. It is true that 
the doctor may escape the penalty by not writing a 
prescription. The allegations in the statement of claim, 
however, are to the effect that a doctor could not carry 
on practice without writing many prescriptions which are 
included in the formulary. Accordingly, the doctor is not 
given any live option. He must, in the absence of a 
request from the patient or other person (which, as already 
stated, he has no power or right to procure or control), 
either use the Commonwealth forms or go out of practice. 
This is a very real power of compulsion. There are 
various ways of compelling people to a course of action. 
The imposition of a penalty or imprisonment is a common 
form of compulsion. 

In the Thirteenth Amendment of the Constitution of the 
United States of America there is a provision— 


Section 1. Neither slavery nor involuntary servitude, 
except as a punishment for crime whereof the party 
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shall have been duly convicted, shall exist within the 
United States, or any place subject to their jurisdiction. 

Section 2. Congress shall have power to enforce this 
article by appropriate legislation. 


This prohibition has been construed broadly so as to give 
effect to its evident purpose and to prevent evasion by 
the creation of crimes in relation to acts or omissions 
which are connected with the rendering of services. In 
a statute passed to enforce this article of the Constitution 
the Congress provided that any State laws establishing or 
enforcing peonage—voluntary or involuntary service in 
liquidation of a debt or obligation—should be null and 
void. In Bailey v. Alabama, 219 U.S. 219, at p. 243, the 
Supreme Court said: 


The Act of Congress, nullifying all state laws by 
which it should be attempted to enforce the “service 
or labor of any persons as peons, in liquidation of any 
debt or obligation, or otherwise”, necessarily embraces 
all legislation which seeks to compel the service or 
labor by making it a crime to refuse or fail to perform 
it. Such laws would furnish the readiest means of 
compulsion. 


The fact that a peon could release himself by the payment 
of his debt did not make his service any the less com- 
pulsory (p. 243). In United States v. Reynolds, 235 U.S. 
133, the Court said at p. 146: “Compulsion of (such) 
service by the constant fear of imprisonment under the 
criminal law renders the work compulsory, as much so as 
authority to arrest and hold his person would be if the 
law authorized that to be done.” No distinction in this 
connection can be drawn between fear of imprisonment 
and fear of a fine. These cases show that the Court 
regarded the substance of the legislation, as determined by 
its actual operation in the circumstances in which it 
applied, in reaching a conclusion as to whether or not a 
law established involuntary servitude. 

So also in the case of “civil conscription” this Court 
should consider the operation of the Act in relation to the 
persons upon whom a penalty would be imposed in the 
cease of a breach of sec. 7A. Those persons are doctors 
who earn their living by practising medicine. Recent 
experience in Europe has shown that the most successful 
means of compulsion of services is to be found in the 
deprivation of means of subsistence. There could in my 
opinion be no more effective means of compulsion than is 
to be found in a legal provision that unless a person acts 
in a particular way he shall not be allowed to earn his 
living in the way, and possibly in the only way, in which 
he is qualified to earn a living. 

I summarize my opinion upon this question in the 
propositions that the prohibition of “any form” of civil 
conscription prevents any compulsory service being 
required under a Federal law for the provision of pharma- 
ceutical benefits, that the prohibition applies to piecemeal 
as well as to whole-time compulsion, and that in deter- 
mining whether there is compulsion it is proper to consider 
not only the bare legal provision but also the effect of 
that provision in relation to the class of persons to whom 
it is applied in the actual economic and other circumstances 
of that class. 

In my opinion sec. 7A does impose a form of civil 
conscription. 

I am therefore of opinion that sec. 7A of the Act is 
invalid. Parliament was concerned to avoid in the applica- 
tion of legislation which might be passed under the new 
constitutional power any form of compulsion of services 
in relation to the subject-matter of such laws. The object 
of conferring power upon the Commonwealth Parliament 
to make laws for the provision of pharmaceutical benefits 
was to enable the Parliament to make laws with respect 
to (inter alia) the provision of pharmaceutical benefits by 
the Commonwealth under a scheme which should involve 
no compulsion of service by any person, which would leave 
every person, according to his own will, and not by reason 
of the exercise of the will of Parliament or of any other 
person, at liberty to take part in the execution of the 
scheme or to stand outside the scheme altogether, whether 
as doctor, as chemist or as patient. 


In my opinion the validity of sec. 7A does not affect 
the validity of any of the other provisions of the Act. If 
sec. 7A is struck out of the Act, the rest of the Act will 
work as a completely voluntary scheme, chemists, doctors 
and patients utilizing or taking the benefit of the scheme 


each according to his own individual choice. 
In my opinion the demurrer should be overruled. 


The Judgement of His Honour Mr. Justice Rich. 


The demurrer in this action raises a question which is 
of great importance, not only to the community in general, 
but to the medical profession in particular. And I premise 
my judgement by venturing to repeat that a judicial tribunal 
has nothing to do with the policy of any Act which it may 
be called upon to interpret: Vacher and Sons v. London 
Society of Compositors, 1913 A.C. 107, at p. 118: McCawley 
v. The King, 26 C.L.R. 5, at p. 45: Ex parte Walsh and 
Johnson, 37 C.L.R. 35, at p. 126. Our duty is to interpret 
the Act. The Act in question the validity of which is 
attacked is the Pharmaceutical Benefits Act 1947-1949 which 
was passed in purported exercise of the power conferred 
on the Commonwealth Parliament by paragraph (xxiiiA) 
of sec. 51 of the Constitution. This addition to the Con- 
stitution was the result of the decision of this Court in 
Attorney-General for Victoria ex relatione Dale and Ors. 
v. The Commonwealth, 71 C.L.R. 237. In that case the 
majority of the Court held in effect that the original 
Pharmaceutical Benefits Act 1944 was invalid because it 
was considered that the power of appropriation of money 
under sec. 81 of the Constitution did not extend to pay- 
ments for maternity allowances, child endowment and 
widows’ pensions, social services being limited by sec. 51 
(xxiii) to invalid and old age pensions. Its object was 
to increase the social services beyond those already pro- 
vided for by paragraph (xxiii) of sec. 51. The new 
provision added to the Constitution in 1946 reads: 


The provision of maternity allowances, widows’ 
pensions, child endowment, unemployment, pharma- 
ceutical, sickness and hospital benefits, medical and 
dental services (but not so as to authorize any form 
of civil conscription), benefits to students and family 
allowances. 

In the first place in interpreting this provision I consider 
that the provision of these services is to be by the Common- 
wealth and not by any State or other person.’ Then I 
think that the bracketed phrase “but not so as to authorize 
any form of civil conscription” is restricted to the 
phrase “medical and dental services”. Although punc- 
tuation is not to be entirely disregarded, it should not 
control the meaning of the words where such meaning 
seems otherwise reasonably clear: Mayor of Geelong v. 
Geelong Harbour Trust, 1922 V.L.R. 652, at p. 657: Presi- 
dent of the Shire of Charlton v. Ruse, 14 C.L.R. 224, at 
p. 230: Committee of Direction of Fruit Marketing v. 
Collins, 36 C.L.R. 410, at p. 421. In addition to its punctua- 
tion the form and structure of the phrase lead me to the 
construction I have adopted. But I disclaim any suggestion 
that the spasmodic sprinkling of commas by draftsmen, 
printers or proof-readers should dominate interpretation. 
The phrase “civil conscription” next calls for interpretation 
It is somewhat of a novelty. Military conscription and 
industrial conscription are familiar combinations. The 
draftsman apparently shied at the naked simplicity of the 
word “compulsion”, but I think that the phrase means com- 
pulsion in connection with “medical and dental services”. 
Turning to the Act the crucial question is whether sec. 7A 
imposes civil conscription as thus interpreted. The Chief 
Justice and Dixon J. have dealt fully with the details 
involved in the controversy. I have confined my judge 
ment to what I conceive to be the ‘crucial question in this 
matter, namely whether the provisions of sec. 7A of the 
Act can be regarded as a form of civil conscription. The 
demurrer of necessity admits all the allegations in the 
statement of claim. And I would particularly refer to 
the following paragraphs of the statement of claim: 

8. Uncompounded medicines, medicinal compounds, 
medical materials and medical appliances are herein- 
after referred to as “medicaments”. Medicaments the 
names or formule of which are contained or deemed 
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to be included in the Commonwealth Pharmaceutical 
Formulary referred to in the Act and Regulations and 
hereinafter called “The Formulary” or in the pre- 
scribed addendum thereto are hereinafter referred to 
as “formulary medicaments”. Medicaments the names 
or formule of which are not so contained or deemed 
are hereinafter referred to as “extra-formulary 
medicaments”. 

9. A large part of the professional work done by 
doctors consists of prescribing for the supply to their 
patients of such one or more, or such combinations of 
two or more, of the medicaments comprised in the 
following classes as in the opinion of doctors is or 
are in each case necessary or advisable for the proper 
medicinal treatment of the patient: 


(a) formulary medicaments; 

(b) medicaments, either formulary or extra-formu- 
lary, specified to be supplied in the form of a 
particular trade mark, brand, make or pro- 
prietary equivalent and in no other form; 

(c) extra-formulary medicaments’ consisting of 
medicinal compounds compounded according to 
formule contained in the Formulary with 
variations other than those specified by the 
Regulations as being permitted variations of 
those formule; 

(d) other extra-formulary medicaments, 

10. A large number of the medicaments prescribed 
by doctors for supply to patients are formulary medica- 
ments. No doctor could carry on the practice of his 
profession with due regard to the proper medicinal 
treatment of his patients or at all if he were unable 
lawfully to prescribe all formulary medicaments and 
all medicaments comprised in any other of the above- 
mentioned classes. 

12. On the coming into operation of all the pro- 
visions of the Act the plaintiff doctors will be sub- 
stantially prevented from and hindered in practising 
and carrying on their professions and hindered in the 
proper medicinal treatment of their patients by (inter 
alia) the requirements of the Act and the Regulations 
relating to the writing of prescriptions, the repeating 
of prescriptions, the quantities of formulary medica- 
ments that may be prescribed, the prescription of 
formulary medicaments in the form of a particular 
trade mark, brand, make or proprietary equivalent, 
and the permitted variations of formule contained in 
the Formulary. 

The question is one of law and, as I have said, this 
question is the proper construction of sec. 7A. It is true 
that no one is compelled to adopt the profession of medi- 
cine. But if he does do so he is affected in his freedom 
of practice and in his means of living unless he subscribes 
to the scheme whereby he is subject to control as to the 
form of the treatment and the drugs which he may pre- 
scribe for his patient. For the general practitioner non- 
compliance means loss of practice. The use of a particular 
form or the signing of a prescription is no mere automatic 
action. It is the result of the practitioner’s examination 
and overhaul of the patient, diagnosis of the complaint 
and the choice of the treatment, drugs, materials and 
appliances which his knowledge and skill dictate. It is 
the culmination of the medical service rendered by the 
Practitioner to the patient. This may perhaps not be 
compulsion in the sense in which the word is used in 
connection with military service, but in my opinion it is 
a form of civil conscription. 

An extremely important consideration which cannot be 
disregarded is the confidential relationship of doctor and 
patient, a relationship akin to that of solicitor and client 
and priest and penitent. To disregard this relationship 
compels a doctor to abandon his normal duties and 
obligations to his patient. 


I would overrule the demurrer. 


The Judgement of His Honour Mr. Justice Dixon. 
The object of this suit is to obtain a decision upon the 
Validity of the Pharmaceutical Benefits Act, 1947-1949, or 


of certain parts of the Act and of the Pharmaceutical 
Benefits Regulations. The matter is brought before us by 
a demurrer to the statement of claim. 

The first plaintiff named in the writ is the Federal 
Council of the British Medical Association in Australia, 
a body incorporated under the law of New South Wales, 
one of the objects of which is to advance the general 
interests of the medical profession in Australia. It may 
be doubted whether this body has, as a corporation, a 
sufficient material interest, which would be prejudiced by 
the operation of the Act, to give it a title to maintain the 
suit; see Real Estate Institute v. Blair, 1946, 73 C.L.R. 
213, at pp. 227-228. But the point is of no importance, 
because there are six other plaintiffs, all of whom practise 
medicine or surgery. The interest which they have is 
enough to enable them to complain, if the legislation is 
invalid as a whole or if severable provisions are invalid 
which would directly affect the practice of medicine or 
surgery. It is hardly necessary to add that if provisions 
of the Act or Regulations which would not in themselves 
affect the plaintiffs and do not touch the practice of their 
profession are found to be severable so that the operation 
of other parts of the Act or Regulations is not dependent 
upon them, the interest of the plaintiffs will not enable 
them to obtain a declaration concerning the validity of 
such provisions. It is convenient to illustrate this by 
the example which is supplied by sec. 13(1), (2), 
(2A), (2B) and (2C) of the Pharmaceutical Benefits Act, 
1947-1949. Sub-sec. (1) of sec. 13 enables the Director- 
General for good cause shown to suspend or revoke his 
approval of a pharmaceutical chemist, of a _ hospital 
authority or of a medical practitioner who practises in an 
area where there is no pharmaceutical chemist and who has 
been approved for the purpose of supplying pharmaceutical 
benefits. Sub-sec. (2) purports to give an appeal to the 
Supreme Court of a State against the suspension or revoca- 
tion of the approval, and sub-sec. (2A) purports to invest 
the Supreme Court of each State with jurisdiction to hear 
and determine the appeals. Sub-secs. (2B) and (2C) deal 
with the powers of the Court and with procedure upon 
such appeals. 

The contention was advanced that sub-sec. (2), (2A), 
(2B) and (2C) are attempts to confer an authority and 
impose a duty of an administrative kind upon State Courts 
and so go beyond the power given to the Parliament by 
sec. 77(iii) of the Constitution and cannot be supported. 
It is a suggestion not lightly to be rejected. For apparently, 
even if the Supreme Court were to find in any given case 
that some objective good cause existed, then, according to 
the intention of the provision, it would remain for the 
Supreme Court to exercise an undefined discretion concern- 
ing the suspension or withdrawal of the approval of the 
appellant. But I think that it is reasonably clear that if the 
provisions of sub-sec. (2), (2A), (2B) and (2C) proved 
invalid as an attempt to authorize and require the Supreme 
Courts of the States to perform a function outside judicial 
power, the invalidity would not involve more of the Act 
than sub-sec. (i); and so much of the operation of sub-sec. 
(4) as relates to sub-sec. (1) as distinguished from sub-sec. 
(3). It is not alleged that any of the plaintiffs practises in 
a particular area in which there is no approved pharma- 
ceutical chemist and, even if he did, it would not give him 
a sufficient present interest to raise, as an independent 
question, the validity of the attempt to give a right of 
appeal if the double contingency should occur in the future 
ot his being approved for the purpose of supplying pharma- 
ceutical benefits and of his approval subsequently being 
revoked or suspended. It follows that, since sec. 13(1), 
(2), (2A), (2B) and (2C) are, as I think, severable from 
the rest of the Act so that their invalidity would not bring 
the rest of the Act down, the question whether they are 
invalid does not arise in this suit for determination. 
The question of their validity is therefore to be put on 
one side. 

The suggestion that they are invalid provides an illustra- 
tion, and a not unimportant one, of the fact that what is 
before the Court for decision is the validity of the Act 
as it affects the practice of medicine. Every provision of 
the Act and of the Reg»lations received some examination 
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‘during the argument of the demurrer. Apart from the 
general attack upon the Act, separate questions were 
raised about the validity of not a few of them. This was 
both natural and proper. But unless the provisions affect 
‘medical practice or are inseverable from others which do, 
tthe extent of their own separate intrinsic validity must, as 
in, the example I have taken, be an abstract or hypo- 
‘thetical question outside the scope of the suit. What the 
ssuit is concerned with is the provisions which directly 
affect medical practice and with the indispensable elements 
of the plan to which the legislatidn seeks to give effect. 
As the Pharmaceutical Benefits Act, 1947-1949, and the 
Pharmaceutical Benefits Regulations now stand, there can 
‘be no doubt that both in its direct and in its consequential 
operation, the plan which the chief provisions embody must 
touch the practice of medicine and affect the interests of the 
plaintiffs. Accordingly there was no denial of the com- 
petency of the plaintiffs to maintain the suit. 

The question whether the main provisions of the Act 
-and Regulations are valid depends upon the legislative 
power conferred upon the Parliament by the amendment 
called Constitutional Alteration (Social Services), 1946, 
‘and upon the application if any of sec. 51(xxxi) of the 
Constitution to the legislation. 

Like all other legislative powers, the power conferred by 
the amendment includes matters that are incidental to the 
expressed purpose of the power. Like other legislative 
powers it does not take the form of a definition, framed 
-with any attempt at precision, of the kind or kinds of law 
that may be made under it. It does resemble other powers 
in consisting in the names of specified subject matters 
designated in the briefest terms. Indeed there is a list 
of such designations. But it differs from other powers in 
two respects. 

In the first place the power is not to legislate simply 
upon the matters so named. It is a power to legislate 
with respect to “the provision of’? such matters. In the 
second place it contains a qualification of an unexampled 
kind, introduced by the words “but not so as to authorize”. 
Eleven things are named in respect of the provision of 
which the Parliament is empowered to make laws. Para- 
graph (xxiiiA) enables the Parliament to make laws with 
respect to the provision of (1) maternity allowances, (2) 
widows’ pensions, (3) child endowment, (4) unemploy- 
ment benefits, (5) pharmaceutical benefits, (6) sickness 
benefits, (7) hospital benefits, (8) medical services, (9) 
dental services, (10) benefits to students, (11) family 
allowances. 

The word “allowances” seems clearly enough to refer to 
monetary allowances and of course the word “pensions” 
denotes money payments. One of the meanings of the 
word “endow” is to provide or secure a permanent income 
for a person or an object. In the expression “child endow- 
ment” the word endowment is used in a corresponding 
sense with reference to periodical payments in respect of 
children. In 1929 there was a Royal Commission on “Child 
Endowment or Family Allowances”. Valid or invalid, a 
Federal Child Endowment Act was passed in 1941 (No. 8) 
and the expression was familiar in State legislation. In 
the report by Sir William Beveridge on Social Insurance 
and Allied Services (1942) the expression chosen is 
“Children’s Allowances”. 

The word “benefits” has a long history in the vocabulary 
of Friendly and Benefit Societies as a general name for 
the payments in money and for the provision of medical 
attention, medicines and funeral arrangements made by 
such societies to or for their contributing members and 
their dependants in case of sickness or death. It is the 
word used in the National Health Insurance Act 1946 of 
the United Kingdom to cover medical treatment and 
attendance, periodical payments during incapacity through 
disease or bodily or mental disablement, a payment called 
maternity benefit and certain other payments and pro- 
visions, such as for nursing, for dental treatment and for 
periods of convalescence. The word was used in the 
Federal Unemployment and Sickness Benefits Act 1944 as 
well as in the Pharmaceutical Benefits Act 1944. The 
general sense of the word “benefit” covers anything tending 
to the profit advantage gain or good of a man and is very 


indefinite. But it is used in a rather more specialized 
application in reference to what are now called social 
services; it is used as a word covering provisions made 
to meet needs arising from special conditions with a 
recognized incidence in communities or from particular 
situations or pursuits such as that of a student, whether 
the provision takes the form of money payments or the 
supply of things or services. 

The introductory expression in paragraph (xxiiiA) “the 
provision of”, governed as it is by the words “with respect 
to”, might conceivably be read as giving a power to legis- 
late about the providing of the allowances, benefits and 
services to which the paragraph refers whoever did the 
providing. If it were read thus it would extend to legis- 
lation dealing directly and substantially and not merely 
incidentally, with provisions made by State Governments, 
public bodies, voluntary associations, trading companies 
and private persons for any of the purposes enumerated, 
however limited the application of the provision. It 
would follow that these governments, bodies and persons 
might, by legislation under the power, be compelled to 
make such provision in accordance with whatever obliga- 
tions the Parliament thought fit to impose upon them. 
But I am clearly of opinion that this is not the true 
meaning of the words “with respect to the provision of”. 
The purpose of the constitutional amendment was to 
enable the Commonwealth to provide the pensions allow- 
ances endowments benefits and services which paragraph 
(xxiiiA) mentions. That is shown by the character of 
the things for the provision of which laws may be made, 
which are recognized social services the establishment of 
which is now considered to be within the province of 
government. The conclusion is confirmed by the history 
of the matter; and it is supported by the placing of the 
new paragraph after sec. 51(xxiii), which deals with 
invalid and old age pensions. The meaning appears to me 
to be the same as if the power had been expressed as one 
to make laws to provide etc. It might have been so 
expressed had it not been for the words “in respect of” 
at the head of the section. These words make the use of 
a substantive or verbal noun necessary and doubtless this 
accounts for the choice of the words “the provision”. But 
to say that the meaning is the same as if the power had 
been one to provide the benefits etc. enumerated is not 
to restrict the Commonwealth to providing them directly 
and at the expense of the Treasury. The power perhaps 
might, for example, cover the establishment of contributory 
schemes; and it would cover the provision of benefits etc. 
through separate bodies set up for the purpose. 


The qualification of the power introduced by the words 
“put not so as to authorize” to which I have referred occurs 
after the words “medical and dental services”. Enclosed 
in brackets are the words “but not so as to authorize any 
form of civil conscription”. The paragraph is punctuated 
with a comma before the word “medical” and with the 
next comma after the brackets are closed. So, if the 
punctuation is to govern the construction, the words in 
brackets qualify only the expression “medical and dental 
services” and not the preceding expressions amongst which 
the words “pharmaceutical benefits” occur. That this is 
intended is shown by the fact that the bracketed words are 
not placed at the end of the paragraph, that is after the 
words “family allowances”. The purpose no doubt was 
to prevent laws made with respect to medical or dental 
services imposing duties which would amount to “a form 
of civil conscription”. The inference is, I think, that it 
was not supposed that a legislative power with respect to 
the provision of the allowances, pensions, endowment and 
benefits that are mentioned in ‘the paragraph as distin- 
guished from “services” could extend to the imposition of 
duties amounting to a form of civil conscription. If 80, 
the assumptien supports the view that the paragraph 
authorizes only laws with respect to provisions made of 
established by the Commonwealth. 

The expression “not so as to authorize” seems to mead 
that the grant of the power to the Parliament shall not 
authorize the Parliament to impose any form of civil 
conscription. But the grammatical place and the form of 
the qualification strictly mean that the law made by the 
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Parliament itself shall not authorize the imposition of a 
form of civil conscription, by, I suppose, the executive. 
In its application to the legislation under consideration 
the distinction makes no difference in the result. Much 
depends, however, upon the meaning of the words “any 
form of civil conscription’. This vague and figurative 
expression carries with it no clear conception. From the 
power to make regulations conferred upon the Governor- 
General in Council by sec. 5 of the National Security Act 
1939 there was a parallel exclusion of any form of indus- 
trial conscription. The meaning of this expression was 
never elucidated but perhaps it inspired the bracketed 
exception in sec. 51(xxiiiA). No one would doubt that 
an attempt to impose upon a medical practitioner or a 
dentist an obligation to serve in the employment of the 
Government would fall within the words. Nor, I suppose, 
would there be any doubt that they would cover any 
attempt to impose upon a medical man a duty of attending 
patients for fees paid or provided by the Government. But 
the question is whether an incidental interference in the 
complete freedom of medical practice involves a form of 
civil conscription. It is suggested that the word “civil” 
is used merely to ensure that medical men and dentists 
will remain liable to military conscription. I think it does 
something more than that. The word “conscription” has 
no proper application except to compulsory enlistment for 
the armed services. Like the word “draft”, which too 
properly applies only to obligatory military service, it has 
a metaphorical use. A man who is pressed into any task 
or work or is required to accept any office is said to be 
drafted for it, a use of the word which is common in the 
United States. When the word “conscription” is taken 
from its primary use and the word “civil” is added to it 
the compound expression seems to me to indicate a single 
conception. It is described by a metaphor and therefore 
must rest upon analogy. The difficulty is that, so far as 
I am aware, it is not an expression which has gained 
general currency or has acquired a recognized application. 
Mr. Sholl, who appeared for the State of Victoria inter- 
vening, said that “any form of civil conscription” included 
any compulsion legal or practical by Commonwealth law 
to do in a civil capacity any act in the course of medical 
practice for the purpose of the provision of medical services. 
This of course was not intended to be an exhaustive 
definition, but it brings out clearly what perhaps in this 
case is the critical question concerning the meaning of the 
expression. It does so because it insists that if compulsion 
is applied to any act, that is any separate thing, it will 
amount to a form of civil conscription, provided the act 
is in the course of medical practice and for the purposes of 
the provision of medical services. The question which 
this brings out is whether the isolation of an incident in 
medical practice and the imposition of a duty in reference 
to what is done can fall within the conception described 
by the words “any form of civil conscription”, or whether 
on the other hand compulsory service or the compulsory 
performance of a service or services is not connoted. The 
meaning of indefinite expressions cannot often be deter- 
mined in the abstract. It is only by settling what applica- 
tion an expression like “civil conscription” has to definite 
Situations that its exact scope can be worked out. In the 
present case the particular problem presented is whether 
the specific requirement imposed by sec. 7A of the Act and 
regulation 11 as to the use of forms for the writing of 
prescriptions and to the manner of doing it amount to an 
attempt at a form of civil conscription. This question can 
better be dealt with after I have expressed my opinion 
upon the validity of the Act and Regulations considered 
generally. Therefore, with these preliminary observations 
upon the verbiage employed in sec. 51(xxiiiA), I shall 
Proceed to the consideration of that subject. 


The plan of the Pharmaceutical Benefits Act 1947-1949 
epends upon the promulgation of a list of uncompounded 
Medicines and of formule of medical compounds and of 
another list of “materials and appliances”. The first list 
is called the Commonwealth Pharmaceutical Formulary 
and the second the addendum thereto. The lists are pre- 
scribed by regulations made by the Governor-General in 
Council. The Act calls the things on the two lists Pharma- 


ceutical Benefits: sec. 6. There is no harm in this choice 
of terminology so long as it is not supposed that the 
same words in the Constitution have the same meaning. 

Then there is a general declaration that every person 
ordinarily resident in the Commonwealth shall be entitled 
to receive pharmaceutical benefits in accordance with the 
Act: sec. 7(1) and sec. 4(2). Exceptions may be pre- 
scribed and the provision itself excepts persons occupying 
a bed in a public ward of a public hospital. Pharmaceutical 
chemists, on their application, are to be approved by the 
Director-General of Health in respect of particular premises 
for the purpose of supplying in accordance with the Act 
pharmaceutical benefits at and from those premises: sec. 
9(1) and sec. 4(2). Then when he does supply pharma- 
ceutical benefits in accordance with the Act a chemist is 
entitled to payment in respect thereof from the Common- 
wealth in accordance with the regulations: sec. 14(1) and 
sec. 4(2). Payments are to be made out of the Trust 
Account called the National Welfare Fund: sec. 17. The 
rates of payment are fixed by the Regulations: sec. 14(1), 
sec. 23(c), reg. 31. The approved chemist may not demand 
or receive any other payment in respect of the supply in 
accordance with the Act of a pharmaceutical benefit: sec. 
7(3). Exceptions may be prescribed and certain excep- 
tions have been made. They consist in special charges 
for the supply of medicine outside ordinary hours or for 
delivery: sec. 7(4) and reg. 13. 

But no person is entitled te receive in accordance with 
the Act a pharmaceutical benefit from an approved chemist 
except on presentation of a prescription written and signed 
by a medical practitioner. The prescription must, subject 
to prescribed exceptions, be on a form supplied by the 
Commonwealth for the purposes of the Act: sec. 8(1). 
Further, a person is not entitled to receive a pharma- 
ceutical benefit from an approved chemist except at or 
from premises in respect of which he has been approved: 
sec. 8(1). From this it follows that in order to be entitled 
to receive payment from the Commonwealth the approved 
pharmaceutical chemist must (a) supply something on the 
Formulary or the addendum; (b) supply it on presentation 
of a prescription from a medical practitioner; (c) supply 
it at or from the approved premises; (d) save in pre- 
scribed exceptional cases, act only on a prescription on a 
form supplied to medical practitioners by the Common- 
wealth. But if these conditions are fulfilled the approved 
chemist is forbidden to receive any payment for supplying 
the medicine or article except from the Commonwealth, 
though he may make a special charge for supplying it 
after hours or for delivery. The foregoing comprises the 
basal elements in the plan for pharmaceutical benefits 
which is embodied in the Act and Regulations as they 
stood until amendments were made during this year. 
There are many additional matters provided for in the 
Act and Regulations and some of them are drawn into 
the question of the validity of the legislation. But they 
do not in my opinion go to the essence of the plan. It is 
more convenient to deal with them separately. 


It will be seen that unless medical practitioners when 
prescribing medicines contained in the Formulary use the 
forms supplied for the purpose by the Commonwealth the 
approved chemist cannot supply the medicines free to his 
customer and obtain payment from the Commonwealth. 
Apparently it was assumed that medical practitioners 
would use the forms. But by Act No. 8 of 1949 a provision 
was inserted in the Act imposing upon them an express 
duty to use the forms when prescribing medicines, 
materials or appliances covered by the Formulary or the 
addendum. This provision was replaced by a similar but 
more qualified provision substituted by Act. No. 26 of 1949 
and it is the latter with which we are concerned. It 
stands in the Pharmaceutical Benefits Act 1947-1949 as 
sec. 7A. Its effect may be shortly stated thus. It makes 
it an offence for a medical practitioner to write a pre- 
scription on anything but a form supplied by the Common- 
wealth if the following conditions are fulfilled: (1) the 
person in respect of whom it is written is entitled to 
receive in accordance with the Act pharmaceutical benefits; 
(2) what is prescribed is covered by the Formulary or 
the addendum; (3) either the person in respect of whom 
the prescription is written or the person at whose request 
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it is written does not ask him not to write it on such 
a form; (4) the case does not fall under some prescribed 
exception. An exception has been prescribed when a 
medical practitioner considers it necessary to write a 
prescription but a form is not immediately available. In 
that case he may use any suitable paper but he must 
state that a form is not available and entitle the prescrip- 
tion with the words “Pharmaceutical Benefits Act”. After- 
wards he must give the chemist a prescription on a form: 
reg. 11(4)-(6). The Regulations direct that a prescription 
tion must be written on the prescribed form in duplicate 
and must be dated, and that not more than one prescription 
shall be written on a form and that a line shall be drawn 
through the unused portion of the form: reg. 11(2). A 
medical practitioner is forbidden to use a prescription 
form for any purpose but writing a prescription for the 
purposes of the Act and from giving it or sending it to 
any other person except to another practitioner, and in 
that case he must keep a record of what he has given 
him: reg. 11(3) and (9) and (10). By a recent amend- 
ment, the regulations impose upon the Director-General of 
Health an obligation to make available supplies of forms 
and to furnish them to medical practitioners on request: 
reg. 11A. 

The provision of sec. 7A and of the regulations dealing 
with the use and custody of prescription forms directly 
affect medical practice and it is upon these provisions that 
the attack was centred. Their validity was impugned on 
the ground that, considered as separate provisions, they 
went beyond the subject matter of Federal power and on 
the further ground that they were obnoxious to the 
restriction on power imposed by the words “but not so as 
to autherize any form of civil conscription”. But it is 
apparent that these provisions are auxiliary only to the 
general plan, so that if in any essential respect the prin- 
cipal provisions of the Act are unconstitutional the 
auxiliary provisions will share in the invalidity because 
of their dependency. For this and, no doubt, other reasons, 
the validity of the whole Act and of its chief clause was 
impugned, independently of sec. 7A and of the regulations 
dealing with the use and care of prescription forms. 

In my opinion an examination of the grounds of this 
attack leads to the conclusion that it has no solid foun- 
dation. I think that the statute in its general conception 
and in its essential provisions is within power. It is a 
law with respect to the provision by the Commonwealth 
of pharmaceutical benefits. I do not say that there are not 
provisions which are too widely expressed or that every 
part of the Act and regulations is referable to that subject 
or is valid. But that is the main character of the legis- 
lation. I am unable to adopt the view that it amounts 
to a law with respect to drugs and medicines or a law to 
compel or to control the supply of drugs and medicines. 
The elements which give the legislation its true character 
lie in the provisions which entitle individuals to obtain 
from chemists medicines at the cost of the Commonwealth 
if they are prescribed by a medical practitioner. These 
provisions appear to me to constitute a law to provide 
pharmaceutical benefits. I am not prepared at present to 
subscribe to the doctrine that laws under sec. 51(xxiiiA) 
can only provide drugs and medicines which the laws of 
the State for the time being permit. But let it be assumed. 
that it is so. That only means that if the Formulary 
compiled under sec. 6(1)(a) contains the names of medi- 
cines or formule for medicinal compounds, which the law 
of the State prohibits, then the medical practitioner cannot 
prescribe them and the chemist cannot supply them. 

The fact that sec. 6(1)(a) goes directly to medicines 
and medicinal compounds and calls them pharmaceutical 
benefits has not, in my opinion, any tendency to show 
that the Act is not one for providing pharmaceutical 
benefits as that phrase is used in paragraph (xxiiiA). 
Sec. 21 (a), (b) and (c) and sec. 23 (e) are merely 
ancillary and do not give the law any other character than 
one for the provision of pharmaceutical benefits. Possibly 
they or some of them are framed too widely, but the 
question whether that is so is of no importance. For 
clearly they are severable provisions and in any case 
sec. 15A of the Acts Interpretation Act 1901-1948 would 
apply. Literally read, sec. 6(1) fails to confine the medi- 
cines and medicinal compounds which may be included 


in the Formulary to those suitable to human beings or 
the materials and appliances to those which are used for 
purposes of the treatment, care, relief, comfort or assist- 
ance of the sick or injured or of others under physical 
disability. It was therefore said that the Formulary and 
addendum might include veterinary medicines and every 
article pharmaceutical chemists sell and that a medical 
practitioner, finding them on the Formulary, might think 
fit to prescribe them. Thus, it was contended, sec. 6(1) 
extended far beyond the power with respect to the pro- 
vision of pharmaceutical benefits and as the plan of the 
legislation was, so to speak, developed from sec. 6 its 
excessive width brought the Act down. 

The short answer is that sec. 6(1) is not to be read 
with such intense literalness. The general words it con- 
tains are to be read in their context. The context includes 
a provision limiting the right to obtain a pharmaceutical 
benefit to cases where what is required has been prescribed 
by a legally qualified medical practitioner. Paragraph (b) 
of sub-sec.(1) is severable and even if it were void its 
invalidity would not bring down the Act. But sec. 15A of 
the Acts Interpretation Act 1901-1948 applies and makes 
it necessary to read the general words subject to the 
power and that means, in this instance, the power to 
provide pharmaceutical benefits within the constitutional 
meaning of these words. The possibility of a medical 
practitioner prescribing drugs for animals if the Formulary 
contained them probably did not occur to the draftsman. 
But even if it had been intended it could not infect the 
whole Act with invalidity. 

Much reliance was placed upon the situation in which 
approved pharmaceutical chemists stood. It appears from 
the allegations in the statement of claim that nearly all 
chemists carrying on business in Australia had applied 
for approval before the amendments made in the Act and 
regulations during this year were brought forward. 
Approval must be granted upon application: sec 9(1). 
But the authority of the Director-General to comply with 
a request by an approved chemist to revoke approval is 
conferred in permissive language. He “may at the request 
of an approved pharmaceutical chemist . . . revoke his 
approval of that pharmaceutical chemist”. It is not easy 
to spell into this language a duty on the part of the 
Director-General to comply with the request. Accordingly 
it is claimed that the legislation enables the authorities to 
hold approved chemists to the performance of the duties 
imposed upon them by the Act and the regulations as they 
now stand whether they desire to continue or not. But 
even if it were not so, no chemist, it is said, could afford 
to relinquish his position as an approved pharmaceutical 
chemist, if the medical practitioners are obliged to use 
the prescribed forms. For his business would, in too 
great a measure, depend upon supplying the prescribed 
medicines. The duties of the approved chemist do not 
appear to me to include an imperative legal obligation to 
supply prescribed medicines, materials or appliances. But 
no doubt a refusal to do so might lead to the suspension or 
withdrawal of the chemist’s approval under sec. 13(1). 
I do not think that sec. 25(a) should be construed as 
enabling the Governor-General in Council to provide that 
it should be an offence for a chemist to fail to supply 
prescribed medicines. If it were so construed I should 
doubt its validity, as I doubt the validity of reg. 22, which 
purports to impose upon an approved chemist a legal duty, 
certainly of a rather vague description, to stock drugs. 
To place such obligations upon chemists seems to 80 
beyond what is incidental to the provision by the Common- 
wealth of pharmaceutical benefits. But the validity of 
these provisions, which do not affect the plaintiffs and are 
severable, cannot be called in question in this suit. 

There remain, however, the considerations that drugs, 
materials or appliances prescribed by a medical practitioner 
on a Commonwealth form, if in the Formulary or adden- 
dum cannot be supplied to the customer for a price paid 
by him; that payment must be claimed from the Common- 
wealth; and the rates are not within the discretion of the 
chemist but are fixed by regulation by means of the 
Pharmaceutical Tariff. 

There is some difficulty of interpretation concerning the 
scope of the prohibition against receiving payment from 
a person presenting a prescription on a Commonwealth 
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form signed by a medical practitioner. The difficulty 
arises from the drafting device adopted consisting of the 
use in the body of the Act of the words supply, obtain and 
receive and of the making of a general provision that such 
words shall be read as a reference to the supply, obtaining 
or receipt of the pharmaceutical benefit in accordance with 
the Act: sec. 4(2). The result of this is that a payment 
from the Commonwealth cannot be claimed by the chemist 
unless the medicine has been supplied in accordance with 
the Act and that means a regular prescription on the 
proper form in duplicate and a supply at or from the 
premises of the chemist in respect of which he has been 
approved. Does it follow that if there is a departure from 
any of these requirements he can charge the customer and 
at a price not fixed by the Pharmaceutical Tariff? That 
depends on sec. 7(3) and the application of sec. 4(2) 
to the word “supply” where it occurs in sec. 7(3). I am 
disposed to think the answer is in the affirmative. Clearly 
enough sec. 8 is limited throughout by the qualification 
expressed in sec. 4(2), notwithstanding that specific con- 
ditions or requirements are expressed in sec. 8 itself. 
Accordingly, it appears to me that if the conditions 
imposed by sec. 8 or any other relevant part of the Act 
are not complied with the person seeking the “pharma- 
ceutical benefit” has no right to its free supply under the 
Act and may purchase the medicine or the material or 
appliance whether from an approved chemist or elsewhere. 
But these are minor matters and have small effect upon 
the situation of the pharmaceutical chemist as stated 
above. It is said that his situation involves a degree of 
compulsion upon him which goes beyond the power to 
legislate for providing pharmaceutical benefits and also 
that it amounts to an acquisition of property from him 
upon terms that are not just. 

These are contentions that, for clearness at all events, 
require separate consideration. The first of them depends, 
I think, upon a conception of the power which excludes 
the possibility of a law being validly made thereunder if 
its operation is such as to create a situation of economic, 
business or practical pressure which constrains a man to 
act in a way desired by the legislature. This seems to 
me an indefinite, not to say slippery, conception, and one 
that has no clear connexion with the question whether 
the legislation constitutes a law for the provision by the 
Commonwealth of pharmaceutical benefits. Even if, con- 
trary to the view I have expressed, the words “but not so 
as to authorize any form of civil conscription” applied to 
the provision of pharmaceutical benefits, it would be 
difficult to say that the chemist was subjected to a form 
of civil conscription. He can refuse to supply a prescrip- 
tion. He can supply it from other premises. He is an 
approved chemist because he applied for approval. I am 
not impressed by the suggestion that chemists sought 
approval under a scheme which has since been materially 
changed so that a chemist may say non haec in foedera 
veni. The amendments in the Act with one exception 
work no material alteration of the scheme or plan of 1947 
and the amendments of the regulations do not do so 
unless the enlargement of the ambit of the Formulary be 
considered material. The exception is the introduction of 
sec. 7A. But if this section proved effective, the result 
upon the chemist would be no more than if the medical 
Practitioners had voluntarily used the forms. That the 
chemists must have contemplated as a possibility when 
they sought approval. Any full exercise of the power to 
legislate to provide pharmaceutical benefits must mean 
either the use of existing pharmaceutical chemists as 
suppliers of medicines or the use of new agencies. It is 
difficult to see why the economic consequences upon 
chemists should put it beyond power. The dilemma which 
the legislative choice of the first of these alternatives 
Presented to chemists of either coming in or staying out 
of the scheme does not seem to me to be civil conscription 
or to place the measure outside the power to provide 
pharmaceutical benefits. 

The contention that sec. 51(xxxi) of the Constitution 
invalidates the legislation because it amounts to or includes 
an acquisition of property upon terms that are not just 
cannot, in my opinion, be supported. It depends upon 
the view that under the Act the prices of drugs or medi- 
cines supplied by the chemists in pursuance of the legis- 


lation are fixed by the epeutive and may be so fixed 
quite arbitrarily. I think hat we must treat prices fixed 
by the regulations as fixed by law. It is not like an attempt 
to authorize an assessment by the executive or an agent 
of the executive of the compensation for or value of 
property which may be compulsorily taken. If therefore 
the power of making laws with respect to the acquisition 
of property which sec 51.(xxxi) confers is needed to 


“ gupport the provisions concerning the supply of drugs 


prescribed, then I think the matter must be dealt with in 
much the same way as if the Parliament itself were to pro- 
vide by statute for the acquisition of property and at the 
same time to name the compensation in the statute. In 
such a case, I apprehend, the validity of the statute would 
depend on the fairness in fact of the compensation named. 
It would be incumbent upon the Court to determine as a 
matter of fact whether the sum named afforded just terms. 

Here there has been no attempt to show that the prices 
the Pharmaceutical Tariff would provide would in fact be 
inadequate or unfair. But however that may be I do not 
think that the provisions of the legislation governing the 
supply of prescribed medicines, materials or appliances by 
chemists amount to a law with respect to the acquisition 
of property within the meaning of sec. 51(xxxi). The 
view has been expressed that sec. 51(xxxi) covers 
voluntary acquisition. The view also’ been 
expressed that it covers acquisitions of property 
authorized by Federal law even although the property 
is not acquired by the Commonwealth: McClintock 
v. The Commomvealth, 75 C.L.R. 1. No doubt if you com- 
bine these views a dialectical argument may be constructed 
to support the conclusion that as the acquisition of the 
medicine from the chemist by the customer is authorized 
by Commonwealth law sec. 51(xxxi) must apply. But it 
is a synthetic argument, and in my opinion is unreal. The 
first view means that an acquisition by the Commonwealth 
may be authorized under the power, whether the acquisi- 
tion be voluntary or compulsory. The second view means 
that a compulsory acquisition under Federal law for a 
purpose in respect of which the Parliament has the power 
to make laws must be referred to sec. 51(xxxi) and must 
comply with the condition concerning just terms. There 
is here no compulsory acquisition by the customer of the 
drugs he obtains from the chemist when he presents a 
medical prescription. The chemist is legally free to supply 
them or not as he pleases. I do not think that the risk 
he may run of his approval being revoked if he refuses, 
or the business consequences of the revocation, can make 
the acquisition compulsory. Its legal character is a 
voluntary sale. The protection which sec. 51(xxxi) gives 
to the owner of property is wide. It cannot be broken 
down or avoided by indirect means. But it is a protection 
to property and not to the general commercial and 
economic position occupied by traders. The essence of a 
chemist’s relation to the plan is that, as a trader, he must 
decide whether at the prices fixed by the Commonwealth 
he will or will not supply a commodity which he buys 
and sells, the law having brought about a situation in 
which it is likely that there will be little or no other trade 
for him in that commodity. If the prices are too low 
he may suffer in his trade, but that is not within the 
protection of sec. 51(xxxi). But it does not appear to me 
that it is a case of taking his property from him against 
his will without just compensation. 

So far I have dealt with the legislation as it governs 
the supply by pharmaceutical chemists of medicines and 
materials and appliances. I have done so because that 
is the principal concern of the Act. But there are pro- 
visions dealing with the supply of drugs in hospitals and 
by medical practitioners in districts where there is no 
chemist and for special arrangements for isolated areas 
and more generally. I do not refer to the particular 
sections and clauses relating to the dispensaries of friendly 
societies and the like because they do not seem to be more 
than special cases of the supply by pharmaceutical chemists. 

Some consideration, however, must be given to the 
supply. of pharmaceutical benefits by medical practitioners 
and to the special arrangements affecting them and for the 
supply of pharmaceutical benefits in hospitals, although 
I think that the invalidity of those provisions could not 
bring down the rest of the Act and Regulations. 
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As to the first, sec. 11 provides that where there is no 
aproved pharmaceutical chemist in a particular area, the 
Director-General may approve a medical practitioner prac- 
tising in the area for the purpose of supplying pharma- 
ceutical benefits. It then provides that they shall be 
supplied by him in accordance with the regulations. Two 
points arise on the section. The first is whether the 
Director-General may fix upon a medical practitioner and 
approve him without his consent and against his will. 
I think not. The prvision is perhaps defectively drawn 
but I think the word “approve” implies that the function 
for which he is to be approved is one that the medical 
practitioner seeks to fulfil. The second point is whether 
a duty to supply the medicines etc. is imposed upon the 
approved practitioner. Again I think not. The word “shall” 
is directed not to the words “be supplied” but to the 
phrase “in accordance with such conditions as are pre 
scribed”. It would be a great burden to impose upon a 
medical practitioner in a remote area if he were placed 
under a legal duty of having available for supply every- 
thing that might ultimately be covered by the Formulary 
and the addendum. Sec. 15(1) is a somewhat indefinitely 
worded provision authorizing the Minister to make special 
arrangements to provide that an adequate service in lieu 
of all or any of the benefits provided by the Act would be 
available in isolated areas or under special conditions. 
Sub-sec.(2) says that the provisions of any special arrange- 
ments made in accordance with sub-sec. (1) shall have 
effect notwithstanding any provisions of the Act incon- 
sistent therewith. It is suggested that this gives the 
Minister an anomalous coercive authority exercisable by 
making “arrangements”, an authority bounded only by 
the subject matter. I think that this misconstrues thé 
provision. The Minister, in my opinion, is given no 
coercive powers. He must make arrangements which are 
voluntary in character, but he is not bound to conform 
to the general requirements of thé Act and his “arrange- 
ments” may be, therefore, inconsistent with the plan laid 
down elsewhere in the Act. It is plain on the face of 
sec. 16 that only contractual arrangements are contem- 
plated by that particular provision. I see no reason to 
doubt its validity. 


The Act distinguishes between public and private 
hospitals. A patient occupying a bed in a public ward in 
a public hospital is excepted from persons entitled to 
pharmaceutical benefits: sec. 7(1). The power to make 
regulations includes authority to prescribe the hospitals 
or the classes of hospitals which shall be deemed to be 
public hospitals for the purpose of the Act: sec. 238(d). 
The governing body of a public hospital and the proprietor 
of a private hospital are called hospital authorities. A 
Minister of a State may be declared the governing body 
of the public hospitals of the State: sec. 4(1) and (3). 
A hospital authority may apply for approval to supply 
pharmaceutical benefits to patients receiving treatment in 
or at the hospital of which it is the governing body or 
proprietor. The application must say who will dispense 
or supply the pharmaceutical benefits on behalf of the 
hospital: sec. 12. The approved hospital authority is then 
entitled to payment from the Commonwealth in accordance 
with the regulations in respect of the supply of pharma- 
ceutical benefits to the patients but no payment is to be 
made under this provision in respect of a patient occupying 
a bed in a public ward in a public hospital: sec. 14(3) and 
(4). The approved hospital authority takes the place of 
the approved pharmaceutical chemist. It supplies the 
medicines, materials and appliances covered by the 
Formulary and addendum and claims payment from the 
Commonwealth. But in the arrangements for payment a 
distinction exists between public hospitals and private or 
it would be better to say hospitals not defined as public. 
Subject to the satisfaction of the Director-General as to 
the adequacy of the provision of pharmaceutical benefits 
by a public hospital, the approved authority of the hospital 
is to receive payment fixed on a basis “which will result in 
payments covering as nearly as practicable the cost to 
approved public hospitals in the State concerned of 
supplying the pharmaceutical benefits”. It is fixed by 
the Federal Treasurer after consultation with the State 
Treasurer: reg. 32., Since the payment is made under 


such an arrangement, the regulations provide that a 
medical practitioner shall not write a prescription in 
respect of the treatment of a person in or at an approved 
public hospital upon a prescription form supplied by the 
Commonwealth: reg. 33. In other hospitals the medical 
practitioner must, according to sec. 7A, write prescriptions 
for formulary medicines and materials and appliances on 
Commonwealth forms. A prescription must be presented 
to an approved hospital authority if he is the proprietor 
of a private hospital: reg. 12. Putting aside sec. 7A, there 
is not in my opinion any ground apart from those already 
dealt with for saying these provisions fall outside the 
power to make laws with respect to the provision of 
pharmaceutical benefits. But it is only in public hospitals 
that the hospital medical attendants need not use Common- 
wealth forms for medicines and materials and appliances 
listed in the Formulary or addendum. Curiously enough 
“public hospital” is defined in a way that excludes hospitals 
conducted by the States themselves. The definition is 
made by the Regulations pursuant to the power already 
mentioned. To be a public hospital the institution must be 
in receipt of a grant for maintenance from a State and 
must be certified to be a public hospital by the State 
Minister concerned: reg. 2(3). It is pointed out for the 
State of Victoria intervening, that State mental hospitals, 
gaol hospitals, police hospitals and other state hospitals, 
sanatoria and clinics do not “receive grants for main- 
tenance” and must therefore fall outside the definition. 
Consequently the medical officers are not relieved from 
the necessity, if sec. 7A is valid, of prescribing upon 
Commonwealth forms, if they prescribe anything falling 
within the Formulary or the Addendum. In any case even 
if the medical officers of such institutions were relieved 
by the Regulations from so doing, it would remain true 
that by the terms of sec. 7A of the Act they were required 
so to use Commonwealth forms, and only by the regulation- 
making power were they excepted. I agree that if the 
effect of the provisions is to require State medical officers 
in the course of their State duties to use Commonwealth 
forms, although the State institutions in which they act 
are not approved and no payment is or could be claimed 
from the Commonwealth for the medicines the State pro- 
vides for the patient, the provisions would probably go 
too far and so pro tanto would exceed power. The effect 
as an interference with the conduct of the institution is 
perhaps exaggerated. The point seems to be, however, 
that in its application to the circumstances suggested the 
imposition upon the State medical officers of an obligation 
to conform to sec. 7A and reg. 11 is not connected with 
the provision of benefits. But again I cannot see how 
such an excess of power would destroy the whole Act. 


For the foregoing reasons I think that, excluding, for 
separate consideration, sec. 7A and the provisions of the 
regulations affecting the mode of prescribing what is 
covered by the Formulary and Addendum and the fulfil- 
ment of the prescription, the legislation, in all respects 
material to this case, is valid. 


The whole case in my opinion is reduced to the question 
whether sec. 7A, considered with the provisions of the 
regulations I have mentioned, is valid. This question may 
be divided into two. First, is it a law with respect to 
providing pharmaceutical benefits or, perhaps, medical 
services? Second, does it involve a form of civil con- 
scription? 


I have stated the first question without distinguishing 
between the principal power contained in sec. 51(xxiiiA) 
and the incidental power. I have done so because I have 
no doubt that the principal power includes within it 
everything which is incidental to the subject matter. “It 
is a fundamental principle of the Constitution that every 
thing necessary to the exercise of a power is included if 
the grant of a power. Everything necessary to the effective 
exercise of a power of legislation must, therefore, be take? 
to be conferred by the Constitution with that power’— 
per O’Connor J., Baxter v. Ah Way, 1909, 8 C.L.R. 626, at 
p. 637. It goes further than “necessary”; “things which 
are incidental to it, and which may reasonably and 
properly be done, and against which no express prohibitio? 
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is found may and ought prima facie to follow from the 
authority for effectuating the main purpose by proper and 
general means”’—per Lord Selborne, Smith v. Small, 1884, 
L.R. 10 A.C. 119, at p. 129. Here we are concerned with 
what is incidental to the subject matter rather than with 
some matter which arises in or attends the execution of the 
power of legislation over the subject matter and so would 
itself be a subject of legislative power under sec. 51(xxxix). 
The distinction is stated in Le Mesurier v. Connor, 1929, 
42 C.L.R. 481, at p. 497. 


It is, I think, within the scope of the power with respect 
to the provision of pharmaceutical benefits, understood 
according to these principles, to prescribe conditions 
governing the right to obtain medicines from chemists at 
the cost of the Commonwealth and the right of the chemist 
to obtain payment from the Commonwealth, the procedure 
to be followed, including the documentation and records, 
and the machinery for administering the plan. Thus it is 
within power to make a medical prescription indispensable 
to the right to obtain free medicines. It is within it to 
provide, for administrative convenience, that a prescription 
should not suffice unless written upon an official form. It 
is within it to make up and furnish to medical prac- 
titioners and chemists a list of uncompounded medicines 
and formule for medicinal compounds. To do so serves, 
I take it, the purposes of limiting the medicines to be 
supplied at government cost, of providing a system of 
references for the use of the medical practitioner, the 
chemist and administrative officers and of facilitating the 
preparation and use of a pharmaceutical tariff. It is more 
doubtful whether it is within the scope of the power to 
provide, as reg. 31(2) in effect does, that if a particular 
trade mark, brand, make or proprietary equivalent of 
something contained in the Formulary is prescribed, the 
chemist shall not be bound to supply the pharmaceutical 
benefit in that form and if he does he shall be paid no 
more than the rate of the Pharmaceutical Tariff. This, I 
think, exceeds power if and in so far as it purports to 
telieve the chemist of responsibility to the patient for 
supplying something which is not prescribed, if on any 
medical ground it can be distinguished from what is 
prescribed. Whether it does so is a question which, I 
presume, must depend upon the possible operation the 
clause may have upon prescriptions for particular com- 
pounds now specified in the Formulary scheduled to the 
regulations. It is a question that cannot be decided without 
information and explanation, which are beyond the limits 
of judicial notice. It is a matter which it is neither possibic 
nor necessary to decide at present. It is not necessary to 
do so because it does not affect the validity of the main 
provisions. 


Then comes the last legislative step, the step taken 
by the Pharmaceutical Benefits Act of 1949, of imposing 
upon medical practitioners the obligation of using a 
Commonwealth form if they prescribe anything in the 
Formulary. Why is not this further legislative step also 
a law with respect to the providing of pharmaceutical 
benefits? I find it impossible to say that it is not such 
alaw. The duty it purports to impose of writing a prescrip- 
tion for a medicine in the Formulary not otherwise than 
on a prescription form supplied by the Commonwealth 
touches directly the plan for providing pharmaceutical 
benefits. It is nothing to the point that some other plan 
might have been adopted. Doubtless the Legislature might 
have reconsidered the question of the necessity of a form 
of prescription. It might have decided that any written 
prescription would suffice. But it took the opposite view. 


The question whether sec. 7A is a law with respect to 
the subject matter is one of relevance, not of policy. Since 
the intended operation of the section is to secure the use 
of the machinery and procedure which, ex hypothesi, has 
been constitutionally established, it is not easy to see 
how it could be said to go beyond the subject matter. 
Possibly in the absence of sub-sec. (2)(a) an argument 
Might have been available. That argument would have 
been that there was no means by which the “benefit” 
could be renounced or avoided, and to give a man what 
he wishes to disclaim is outside the power. To exclude 


the possibility of a man buying for himself his own 
medicine doubtless would be beyond the power. Indeed, 
it has been argued that sub-sec. (2)(a) does not suffice 
to preserve to persons of tender years or of insufficient 
mental capacity or enfeebled by illness or age, the privilege 
of rejecting the “pharmaceutical” benefit and therefore 
sub-sec. (1) goes too far. In such a case the prescription 
in respect of that person must have been written at the 
request of someone and the sub-section allows the latter ~ 
to request that it shall not be written on a Common- 
wealth form. In any event, the argument that to provide 
medicaments for a person in such a condition is not to 
provide a pharmaceutical benefit is untenable. 


It is suggested that reg. 11A might be repealed and that 
then sec. 15A would make possible an attempt to control 
the conduct of any given medical practitioner by with- 
holding from him a supply of forms so that he could not 
carry on his practice. This suggestion overlooks the plain 
implication of sec. 7A, namely, that its operation is con- 
ditional upon a supply of forms being made available by 
the Commonwealth. 

There remains the final question. Does sec. 7A in itself 
or with the regulations amount to a form of civil con- 
scription? In the consideration of this difficult question, 
it is important to be clear what duty the medical man is 
required to perform when it arises and what is its essential 
nature. The duty is to use a government form in pre- 
scribing: to write it in duplicate: to indicate what he 
prescribes by its title in the Formulary, adding any 
permitted variation he thinks proper: to draw a line: to 
date the prescription and to sign it. The duty only arises 
when the practitioner has decided to prescribe. He is 
placed under no duty to attend the patient or to prescribe. 
Further, it is only when he decides upon a prescription 
that is in the Formulary, with or without a variation 
described in reg. 4(3), that the duty attaches. The 
Formulary and the permitted variations cover a wide 
field and doubtless it would not be possible to carry on 
practice without frequently using Formulary prescriptions. 
But it is the fact that a prescription for what is not con- 
tained in the Formulary, or I think for a variation which 
is not “permitted” of what is contained therein, neither 
need nor ought to be written on the Commonwealth form. 


Now as to the essential nature of this duty. It serves 
the patient only in respect of his pocket. It provides 
him with a document enabling him to obtain the medicine 
free. It serves the Commonwealth in respect of its 
administration of the scheme. Prescribing is a part of 
medical service. The service\is to the patient. There is 
no compulsion to render this service. But there is a 
compulsion as to the formalities to be observed when the 
prescription is set down as a direction for the chemist. 
In the course of a day’s practice by a busy medical man, 
these formalities would, no doubt, be repeated many times. 
The necessity of indicating what he prescribes by its 
title in the Forraulary and of using a Commonwealth 
prescription form for Formulary medicines would cast 
upon him the burden of turning up the Formulary until 
he acquired a sufficient familiarity with its contents. 


That being the extent and nature of the obligation 
sought to be placed upon him, it is perhaps desirable to 
pause to inquire whether it amounts to a compulsory 
medical service. The point of this inquiry, stated in that 
form, lies in the circumstance that the bracketed words 
in sec. 51(xxiiiA) qualify only medical and dental services. 
In strict accuracy I think that it is not a medical service 
that is made compulsory. It is a procedure in performing 
an incident of medical service that is made compulsory 
and it is done in order to effect a non-medical purpose. 
The power under which it is done is, in my opinion, not 
to legislate with respect to providing medical services, but 
with respect to providing pharmaceutical benefits. But 
this perhaps is not decisive because if it amounts to a form 
of civil conscription there may be an implication against 
imposing it even under the power with respect to the 
provision of pharmaceutical benefits. 


The difficulty I have in regarding the foregoing obliga- 
tions as amounting to a form of civil conscription consists 
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in their incidental character. They comprise only the 
pursuit of an appointed procedure, the observance of 
formalities: the adherence to a terminology or mode of 
indication. The burden of these things may be great. 
They may cause much embarrassment and involve a 
restriction upon the freedom or flexibility, and an impair- 
ment of the facility, with which prescriptions are selected 
or composed and written. But however burdensome the 
consequences may prove, it is still true that what is 
required is adherence to a specific course in a particular 
act incidental to medical practice. Now the expression 
“civil conscription” cannot be equivalent simply to com- 
pulsion. If the qualification consisted in the words “but 
not so as to authorize any form of compulsion”, there 
could be little doubt that sec. 7A would fall within it. 


It is difficult indeed to say with confidence what is 
essential to the meaning of the expression “any form 
of civil conscription”, to ascribe to the expression any 
definite requirement as part of its connotation. But 
compulsion to serve seems to be inherent in the notion 
conveyed by the words. No doubt the service may be 
irregular or intermittent. A duty to give medical atten- 
tion to outpatients at a hospital for two hours once a 
fortnight if imposed by law would no doubt be a form 
of civil conscription. It need not involve the relation of 
employer and employee. A law imposing an obligation to 
perform medical services for patients at a practitioner’s 
own rooms would doubtless be bad as involving a form 
of civil conscription. But I cannot escape the conviction 
that a wide distinction exists between on the one hand a 
regulation of the manner in which an incident of medical 
practice is carried out, if and when it is done, and on the 
other hand the compulsion to serve medically or to render 
medical services. The former does not appear to me 
within the conception; the latter does. Sec. 15A and reg. 
11 amount to no more than a regulation of the manner in 
which prescriptions shall be given, if and when they are 
given, that is prescriptions for anything: on the list. The 
end in view is not medical but financial and administrative. 
There is no compulsion to serve as a medical man, to 
attend patients, to render medical services to patients, or 
to act in any other medical capacity, whether regularly or 
occasionally, over a period of time, however short, or 
intermittently. 

I am unable to agree that it is enough that what is made 
obligatory is an act in the course of medical practice. 
The law which makes it an offence to write a prescription 
without dating and signing it and placing thereon the 
address of the medical practitioner could hardly be called 
a form of civil conscription and I do not see that the 
purpose to be served would make any difference. I do not 
underrate the importance and the extent of the words 
“any form”, but it must be a form of civil conscription. 
In my opinion that vague expression is not satisfied by 
what is required by sec. 15A and reg. 11. In my opinion 
sec. 7A is valid. I think too that reg. 11 is valid. I am 
of opinion that the demurrer should be allowed. 


The Judgement of His Honour Mr. Justice McTiernan. 

The demurrer to the statement of claim is founded upon 
sec. 51(xxiiiA) of the Constitution of the Commonwealth. 
The subjects of this paragraph were brought within the 
range of Commonwealth power under the name of “social 
services”. This appears from the title of the Constitution 
Alteration (Social Services) Act 1946. Sec. 51(xxiiiA) 
gives power to the Parliament to legislate with respect to 
the provisions of various matters, including “benefits”. 
One of the subjects of this legislative power is the pro- 
vision of pharmaceutical benefits. The power to legislate 
with respect to this subject is particularly relied upon 
to support the demurrer. It is necessary to examine what 
is meant by pharmaceutical benefits. 

The material aid given pursuant to a scheme to provide 
for human wants is commonly described by the word 
“benefit”. When this word is applied to that subject 


matter it signifies a pecuniary aid, service, attendant or 
commodity made available for human beings under social 


welfare or social security legislation: the word is also 


applied to such aids made available through a benefit 
society to members or their dependants. The word 
“benefits” in paragraph (xxiiiA) has a corresponding or 
similar meaning. 

The words “the provision”, the nature of what may be 
provided, the classification of the items as social services 
made by the Act which inserted the power in the Con- 
stitution, raise, in my opinion, a necessary implication 
that the words “the provision” mean the provision by the 
Commonwealth. Further, in my opinion, the words “the 
provision” would not justify a law making the receipt of 
any payment, benefit or service compulsory. The present 
Act makes the receipt of a pharmaceutical benefit optional. 
The power of the Commonwealth is not limited to the 
provision of these matters to the extent that they are not 
provided by State or private action. But the power does 
not extend to the extrusion of a State or any private 
person or association from any field of charity or welfare 
work. The present Act of course does not attempt to do 
so. But there may be a question which it would be 
necessary to resolve under sec. 109 of the Constitution, if 
a Commonwealth law within sec. 51(xxiiiA) and a State 
law pursued similar plans of social welfare. : 


Although the intention of paragraph (xxiiiA) is to give 
the Commonwealth power to undertake certain plans of 
social welfare or security, the power is more than faculta- 
tive. It is within the limits of the subject matter, a 
plenary legislative power. Subject to the condition 
respecting any form of civil conscription, which at any 
rate applies to the provision by the Commonwealth of 
either medical or dental services, any compulsory or non- 
compulsory law may be made if relevant to the subject 
matter or if it is incidental to the execution of the 
power: in the latter case the law would be justified by 
sec, 51(xxxix). 

The Commonwealth Parliament derives lawful authority 
from paragraph (xxiiiA) to appropriate the revenue to 
the purposes mentioned in the paragraph. These are 
plainly “purposes of the Commonwealth” upon any view of 
the scope of that phrase in sec. 81 of the Constitution. 
The power vested by paragraph (xxiiiA) covers a wider 
field than matters incidental to the execution of the power 
to appropriate revenue for those purposes. It is a plenary 
legislative power to make laws with respect to the provision 
by the Commonwealth of any of the matters specified in 
the paragraph. 

The grant of legislative power made by the insertion of 
paragraph (xxiiiA) in sec. 51 of the Constitution includes 
a power which the Court in Dale’s Case, 71 C.L.R. 237, 
said it was necessary for Parliament to have to enable it 
to pass the Pharmaceutical Benefits Act 1944. 


The plan pursued by that Act and the present Act is 
that the Commonwealth pays for the medicine obtained at 
a pharmaceutical chemist’s shop by any person who is in 
need of it. The payment by the Commonwealth for the 
medicine is action within the scope of the w-::ds “the 
provision of pharmaceutical benefits”. 

The provisions of the present Act and Regulations have 
been expounded in preceding reasons for judgement. It is 
unnecessary to repeat them. All these provisions are 
relevant and appropriate to the plan the Legislature has 
adopted to provide pharmaceutical benefits. Each of these 
provisions may be justified either by the power to make 
laws with respect to the provision of pharmaceutical 
benefits or the power in sec. 51(xxxix) to make laws with 
respect to matters incidental to the execution of the former 
power. This inclusion follows ineyitably from the reasons 
given in Dale’s case. But it will be necessary to refer 
specially to sec. 7A of the present Act. 

The plan of the Act is that the medicines, materials 
and appliances mentioned in sec. 6 should be the subjects 
of the benefits provided by the Act. These goods are 
described in sec. 6 as pharmaceutical benefits. They are 
such in a secondary sense. The benefit consists in obtaining 
any of them without cost. In order to obtain it as @ 
benefit it must be obtained in accordance with the Act 


and the Regulations. 
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The power being plenary legislative power, there is an 
end to the objection that only eleemosynary provision in 
harmony with State laws and administration is authorized. 
To be a patient in a State hospital or an inmate of a 
State institution is not a constitutional obstacle to the 
receipt of Commonwealth pharmaceutical benefits. 


Sec. 6 cannot be held to be invalid because the Parlia- 
ment has not deferred to State laws applying to goods 
ordinarily obtained at pharmacies or dispensaries. 


This section ought not to be construed as a power to 
draw up a formulary composed of any goods whatsoever 
regardless of the consideration that to make them available 
in accordance with the Act would not be to provide “a 
pharmaceutical benefit”. The rule of interpretation is to 
read the section subject to the Constitutional power. It 
does not give authority to include anything which may not 
be provided by way of a benefit which is in reality a 
“pharmaceutical benefit”. “Materials and appliances” are 
mentioned in sec. 6(b). But it is not because this classi- 
fication is adopted for goods, which are not medicines, 
but have a therapeutic value for human beings, that such 
goods are necessarily outside the broad class of pharma- 
ceutical goods. It must be remembered that there is the 
condition that nothing can be obtained by way of a pharma- 
ceutical benefit except upon the prescription of a medical 
practitioner. 

The question which it is necessary to consider is whether 
any material or appliance, something not medicine in the 
ordinary meaning of the word, but such as a doctor would 
prescribe for the treatment of a human being, and is 
obtainable at a chemist’s shop or a dispensary, is not 
capable of being provided as a pharmaceutical benefit 
for the person for whom it is prescribed, because of the 
limitation imposed by the word “pharmaceutical”. Going 
upon common experience, this question cannot be answered 
absolutely in the affirmative. Sec. 6(1)(b) should be con- 
strued to refer to materials and appliances which may be 
provided validly under the power. It extends also to the 
provision of sickness benefits. 


The most controversial provisions of the Act and the 
Regulations from the constitutional point of view are sec. 
7A and reg. 11. It is argued that these provisions are 
beyond the powers affirmatively given by sec. 51 (xxiiiA) 
and also collide with the condition withholding power to 
authorize any form of civil conscription. 


This condition cannot by reason of its place in paragraph 
(xxiiiA) apply to a law providing “benefits to students” 
and “family allowances”. Its place in the paragraph raises 
the question whether it applies only to the provision of 
medical and dental services and nothing else or to the 
provision of any matter in the paragraph which precedes 
the condition. They are maternity allowances, widows’ 
pensions, child endowment, unemployment, pharmaceutical, 
sickness and hospital benefits, medical and dental services. 
It would seem odd to say that there is power to make a 
law with respect to the provision of maternity allowances 
“but not so as to authorize any form of civil conscription”. 
And if the condition applies to that subject matter it 
would appear to be odd that it is not made to apply to 
“family allowances”. Clearly it does not apply to that 
subject matter. If the construction that the condition 
applies only to the provision of medical and dental services 
is not adopted, the only alternative construction is that 
it applies to every subject matter beginning with maternity 
allowances down to medical services. This alternative con- 
struction would bring the idea of conscription into associa- 
tion with matters with which it is not naturally or 
logically connected. I think that the key to the inter- 
pretation of the paragraph is that the idea of conscription 
cannot naturally be associated with the provision of any- 
thing in the paragraph except the services which are 
mentioned; they are medical and dental services. The 
condition immediately follows the words “medical and 
dental services”. In my opinion it should not be annexed 
to anything before the word “medical”. There is no 


comma between dental services and the first of the brackets 
enclosing the condition: there is a comma at the end of 


the second bracket. The words “medical and dental ser- 


vices (but not so as to authorize any form of civil con- 
scription)” are a separate branch of the legislative power 
conferred by the paragraph. No other branch of the power 
is qualified by the condition. In this view the Parliament 
is equipped with power to legislate with respect to the 
provision of pharmaceutical benefits unfettered by the con- 
dition with respect to conscription. 


“The provision” in sec. 51(xxiiiA) means the provision 
by the Commonwealth. The condition comes into play in 
connection with the provision of medical and dental ser- 
vices by the Commonwealth. The protection of the con- 
dition is not needed in connection with the provision of 
medical and dental services by anybody else; because 
the legislative power given by sec. 51(xxiiiA) does not 
extend to that field. 


By the Pharmaceutical Benefits Act 1947 the Common- 
wealth does not provide any medical service unless it 
does so under secs. 15 and 16. But it is clear from the 
terms of these sections that they depend upon the making 
of voluntary arrangements: consequently the condition 
respecting civil conscription does not affect their validity. 
But as the general plan of the Act does not include the 
provision by the Commonwealth of any medical service, 
the plan cannot collide with this condition at any point. 
The provisions of sec. 8 relating to the presentation of a 
prescription written and signed by a medical practitioner 
are clearly within power. But if medical practitioners 
were free to write prescriptions on any paper or in any 
form or manner they pleased it is obvious, having regard 
to the large number of prescriptions which would be 
pesented to pharmaceutical chemists throughout the Com- 
monwealth, that the administration of the present plan 
would involve great difficulties: because it is necessary in 
order to carry out the present plan for the officers of the 
Commonwealth to examine the prescriptions upon which 
the chemists supplied the goods for which they claim 
payment; the prescription is the chemist’s title to payment. 
Its form is one of the concomitants of the plan. The 
compulsory direction which is contained in sec. 7A is 
therefore within the power to legislate with respect to 
the provision of pharmaceutical benefits. 


If, contrary to the view already. expressed in these 
reasons for judgement, the condition with respect to civil 


conscription applies to the provision of pharmaceutical 
benefits, sec. 7A would be valid. 


The word “conscription” standing by itself generally 
means military conscription. The term “conscription” 
does not refer to the compulsion of soldiers to serve but 
to the form employed to compel civilians to be soldiers. 
The volunteer is bound to obey orders. But volunteers 
and conscripts, although equally bound to obey orders, 
are different classes. Conscription is not equivalent to 
compulsion. It means not the compulsion to serve but 
the form employed by the State to place a person under 
a duty to serve. To compel a civilian in time of war to 
darken the windows of his house is not to conscript him. 
It is not conscription to require him to fill in and sign a 
census return giving information required by the Govern- 
ment for defence purposes. The words “civil conscription” 
mean conscription for civil purposes. The words “any 
form” do not extend the meaning of conscription beyond 
its ordinary meaning. The “form” must be a form of 
conscription. Any form of civil conscription does not 
mean any form of compulsion. The condition in paragraph 
(xxiiiA) with respect to civil conscription is aimed at the 
passing of a law which by any form conscribes a person 
into the service of the Commonwealth. Practical necessity 
or moral duty is not conscription. In war time a citizen 
is under the practical necessity and the moral duty of 
giving aid to his country. If he acts under such com- 
pulsion he is nevertheless a volunteer. 

The Pharmaceutical Benefits Act does not by any form 


of law call any doctor to serve the Commonwealth: it does 
not attach any medical practitioner to the service of the 


Commonwealth. No doctor is any less a private prac- 
titioner than he was immediately before the Act was 
passed. In the circumstances in which sec. 7A applies, 
the doctor is directed to write a prescription in the manner 
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prescribed by the Act. The doctor is legally free to 
decline to write any prescription if he objects to writing 
it in that form. If he observes the direction the writing 
of the prescription is done in the course of his private 
practice. Compliance with the direction does not in any 
degree change his status from that of private practitioner 
to Commonwealth servant. State law commanding a doctor 
to sign a prescription or to date it would not engage the 
doctor in the service of the State. It would not be a 
form of conscription. Sec. 7A regulates or controls the 
form in which a prescription written entirely in the 
course of private practice must be written. The section 
does not provide for any form of civil conscription. 


It is doubtful whether the interest of the plaintiffs 
entitles them to claim that sec. 13 is invalid or that the 
Act and the Regulations operate to acquire from chemists 
the goods supplied by them to the recipients of pharma- 
ceutical benefits but not upon just terms. Sec. 13 gives a 
chemist an appeal to the Supreme Court of a State or 
Territory against the removal or suspension of his 
approval. In this action it does not appear to be necessary 
to pass any opinion on these claims: but it is not to be 
implied that I have any reason to doubt that sec. 13 is 
valid or that the condition as to just terms is fully 
observed. 

The plan for the provision of pharmaceutical benefits 
which is embodied in this Act and the Regulations in 
my opinion does not overpass the limits of the legislative 
powers which sec. 51(xxiiiA) vests in the Parliament and 
there is no contravention of the condition with respect 


to civil conscription. 
I should allow the demurrer. 


The Judgement of His Honour Mr. Justice Williams. 


The question at issue on this demurrer is whether the 
Pharmaceutical Benefits Act 1947/49, or alternatively 
certain sections of and regulations made under this Act, 
are a valid exercise of the power conferred on the Com- 
monwealth Parliament by sec. 51, para. (xxiiiA) of the 
Constitution to make laws for the peace, order and good 
government of the Commonwealth with respect to “The 
provision of maternity allowances, widows’ pensions, child 
endowment, unemployment, pharmaceutical, sickness and 
hospital benefits, medical and dental services (but not so 
as to authorize any form of civil conscription), benefits to 
students and family allowances”. This paragraph was 
inserted in the Constitution pursuant to sec. 128 of the 
-Constitution. The proposed law which was submitted to 
the electors pursuant to this section, approved by the 
necessary majorities, and assented to on 19th December, 
1946, was the Constitution Alteration (Social Services) Act 
No. 81 of 1946. At the same referendum further proposed 
laws were submitted to the electors but were not approved 
by the necessary majorities. One of these proposed laws 
was the Constitution Alteration (Industrial Employment) 
Act 1946. This proposed to alter sec. 51 of the Constitution 
by inserting after para. (xxxiv) the following paragraph: 
“(xxxivA) Terms and conditions of employment in 
industry, but not so as to authorize any form of industrial 
conscription.” 

The reason for the insertion of the new paragraph 
(xxiiiA) in the Constitution is common ground. In Dale’s 
Case 71 C.L.R. 287, the Pharmaceutical Benefits Act 1944, 
the predecessor with an important difference of the present 
Act, was declared to be invalid by Latham C.J., Rich J., 
Starke J., Dixon J. and myself, McTiernan J., dissenting. 
The power relied upon to support the constitutional validity 
of this Act was the power of appropriation in sec. 81 of 
the Constitution. This section provides: “All revenues or 
moneys raised or received by the Executive Government of 
the Commonwealth shall form one Consolidated Revenue 
Fund, to be appropriated for the purposes of the Com- 
monwealth in the manner and subject to the charges and 
liabilities imposed by this Constitution.” The reasons for 
judgement in Dale’s Case disclosed a division of opinion 
as to the meaning of the words “for the purposes of the 
Commonwealth” in sec. 81 of the Constitution. Latham C.J. 
and McTiernan J. thought that the purposes could be any 


purposes determined by the Commonwealth Parliament. 
Starke J. thought that the purposes could only be the 
purposes of the Commonwealth as “an organized political 
body, with legislative, executive and judicial functions, 
whatever is incidental thereto, and the status of the 
Commonwealth as a Federal Government”. I was sub- 
stantially of the same opinion. Dixon J. did not find it 
necessary finally to decide judicially between these two 
views, but at p. 269 indicated that in the past he had not 
entertained the view that sec. 81 of the Constitution 
empowered the Parliament to expend money for any pur- 
pose that was for the benefit of the people of the Common- 
wealth. Rich J. was in substantial agreement with the 
reasons of Dixon J., from which it would appear that he 
also had not in the past entertained this view. 

It was therefore likely, if the point arose for decision, 
that the majority of the Court would hold that the only 
forms of social services upon which the Commonwealth 
could lawfully expend its moneys were those expressly 
authorized by the Constitution, that is invalid and old age 
pensions which are authorized by sec. 51 para. (xxiii), 
and that the Acts authorizing payments for maternity 
allowances, child endowment and widows’ pensions were 
invalid. 

Accordingly, the main purpose of the alteration of the 
Constitution now embodied in sec. 51 para. (xxiiiA) was 
to empower the Commonwealth Parliament to legislate to 
spend its moneys on a wider range of social services than 
those authorized by sec. 51 para. (xxiii). The new para- 
graph is of course plenary in its fullest sense and must, 
like every other legislative power in the Constitution, be 
given a wide and liberal interpretation. It contains 11 
separate heads of legislative power. These heads may to 
some extent overlap, but there is no reason why the para- 
graph, because it is part of the Constitution, should not be 
construed so as to make it a consistent enactment and to 
give a meaning if possible to every part of it, Bank of 
N.S.W. v. Commonwealth 76 C.L.R. at pp. 256, 257. It is 
important to discover at the outset the heads to which the 
expression in parentheses “but not so as to authorize any 
form of civil conscription” applies. There is a comma 
after the words “hospital benefits” and a further comma 
after the words “civil conscription” so that the punctuation 
tends to confine the expression to the words “medical and 
dental services”, Committee of Direction of Fruit Marketing 
v. Collins 36 C.L.R. 410 at p. 421, and this is in my opinion 
the true intent of the paragraph. If the expression was 
meant to apply to all the preceding words, it would only 
be natural to expect that it would also be made to apply 
to the succeeding words “benefits to students and family 
allowances”, because medical and dental services could be 
provided as part of such benefits and allowances just as 
readily as they could be provided as part of the preceding 
allowanees and benefits. It would appear therefore that 
the other heads of legislative power in the new paragraph 
are not subject to the expression. This may well have 
been thought to be unnecessary because a legislative power 
to provide allowances, pensions, endowments, and benefits 
points strongly to a power which is intended to be exer- 
cised by the Commonwealth itself providing such allow- 
ances etc. in cash or in kind, and not to a power to make 
or compel a State or some private individual to provide 
the benefit. But it is unnecessary to express a final 
opinion because the express inclusion of medical and dental 
services in the paragraph clearly indicates to my mind 
that whenever such services are provided whether a8 
services exclusively or in the course of providing some 
other benefit, the law must not authorize any form 
civil conscription of such services., 

The expression is a prohibition upon the exercise of the 
legislative powers of the Commonwealth under para. 
(xxiiiA) of the same character as the prohibition con- 
tained in secs. 92 and 116 of the Constitution. It invali- 
dates all legislation to which it applies. The words “civil 
conscription” have no ordinary meaning in the English 
language. The ordinary meaning of conscription is the 
compulsory enrolment of men (and now women) for service 


in the military or naval (and now in the air) forces. 
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But sec. 5(7)(a) of the National Security Act 1939 pro- 
vided that nothing in this section should authorize the 
imposition of ... any form of industrial conscription, and 
this was presumably the origin of the same words in the 
proposed new para. (xxxivA) and led to the adoption of 
the words “civil conscription” in para. (xxiiiiA). It would 
no doubt be a form of industrial conscription to compel 
persons by law to work in industries whether the industries 
were carried on by the Commonwealth or its authorities 
or by the States or their authorities or by private 
individuals. It would equally be a form of civil conscrip- 
tion of medical or dental services to compel medical prac- 
titioners or dentists by law to make their professional 
services as civilians available to the Commonwealth or its 
authorities or the States or their authorities or to carry 
on their professions in particular localities. Conscription 
as a word of general application would seem to signify 
compulsory as opposed to voluntary service, so that the 
words “industrial conscription” would seem naturally to 
connote compulsory as opposed to voluntary employment 
in industry, and the expression “civil conscription of 
medical and dental services” naturally to connote the 
compulsory as opposed to the voluntary exercise of such 
services in civil life. Accordingly, in my opinion, the 
expression invalidates all legislation which compels medical 
practitioners or dentists to provide any form of medical 
or dental service. 


The crucial question is whether sec. 7A of the Pharma- 
ceutical Benefits Act 1947-1949 is such a law. The text of 
the section, which was proclaimed to come into operation 
on 25th July, 1949, is as follows: “(1) Subject to this 
section, a medical practitioner shall not write, in respect 
of a person entitled to receive pharmaceutical benefits, a 
prescription for (a) an uncompounded medicine the name 
of which, or a medicinal compound the formula of which, 
is contained, or is deemed to be included in the Common- 
wealth Pharmaceutical Formulary; or (b) a material or 
appliance the name of which is contained in the prescribed 
addendum to the Commonwealth Pharmaceutical Formu- 
lary, otherwise than on a prescription form supplied by 
the Commonwealth for the purposes of this Act. Penalty: 
Fifty pounds. (2) The last preceding sub-section shall not 
apply (a) in any case in which the person in respect of 
whom, or at whose request, the prescription is written 
requests the medical practitioner not to write the prescrip- 
tion on a prescription form supplied by the Commonwealth 
for the purposes of this Act; or (b) in such other cases 
or circumstances as are prescribed.” 


As the Attorney-General pointed out, the word “phar- 
macy” in its ordinary meaning includes the preparation 
of medicines by pharmacists in accordance with the pre- 
scriptions of physicians. This meaning will be found in 
dictionaries and decided cases, some of which are cited in 
Unger v. Mason 74 C.L.R. 557 at p. 577. The word has 
however particular reference to the art or business of 
compounding and preparing medicines, and the adjective 
“pharmaceutical” has become descriptive of chemists who 
are skilled in such art with the addition of the word 
“registered” where registration is required under the local 
law to carry on such a business. Chemists now compound 
and sell many medicines not prescribed for particular 
patients by physicians, so that reference in the new para- 
graph to the provision of pharmaceutical benefits would 
appear to be particularly applicable to medicaments obtain- 
able in a chemist’s shop with or without the prescription 
of a physician. The inclusion in the definition of “pharma- 
ceutical benefits” in sec. 6 of the Act of materials and 
appliances included in an addendum to the formulary not 
being uncompounded medicines or medicinal compounds 
would appear to extend the operation of the Act beyond 
pharmaceutical benefits and to include sickness benefits, 
but a prescription on the form supplied by the Common- 
wealth is just as necessary before a person ordinarily 
resident in Australia will become entitled to such materials 
and appliances as it is before he will become entitled to 
uncompounded medicines or medicinal compounds. 


The Acts of 1944 and 1947 did not seek to compel medical 
Practitioners to write prescriptions on Commonwealth 


forms. They were supplied with copies of the formulary 
and with forms and requested to use the forms when a 
pharmaceutical benefit was prescribed. We were told by 
the Attorney-General that the Government believed that 
medical practitioners would co-operate voluntarily and that 
it would not be necessary to use compulsion. It may have 
been thought that patients would exercise a practical com- 
pulsion by urging practitioners to use the forms so that 
they might become entitled to receive the pharmaceutical 
benefits. But neither event happened and section 7A was 
inserted in the principal Act by Acts Nos. 8 and 26 of 
1949 to make the use of the Commonwealth forms com- 
pulsory. When a statute inflicts a penalty for not doing 
an act, the penalty implies that there is a legal compulsion 
to do the act in question, Redpath v. Allen, L.R. 4 P.C. 
511 at p. 517. Sec. 7A therefore compels a medical prac- 
titioner, who cannot obtain a request to the contrary 
from the person in respect of whom or at whose request 
the prescription is written, to write the prescription on 
the forms supplied by the Commonwealth. The Attorney- 
General submitted that the section does not compel a 
medical practitioner to render any medical service, and 
that its whole effect is to compel a medical practitioner to 
-write the prescription on a particular piece of paper if he 
decides, in the unfettered exercise of his discretion, that 
the patient requires treatment which is included in the 
formulary. It was submitted that the subject matter of 
the legislation is not the medical service of treating the 
patient, but merely the question of the use of a document 
for the particular purpose of enabling the patient to obtain 
the pharmaceutical benefits at or from the premises of an 
approved chemist without payment. But this is not in my 
opinion the true effect of the section. The scheme of the 
Act is to make the provision of a pharmaceutical benefit 
conditional upon a medical practitioner prescribing par- 
ticular treatment, so that in prescribing that treatment 
the medical practitioner is rendering a medical service to 
the Commonwealth. He is in effect certifying to the 
Commonwealth that the patient requires a pharmaceutical 
benefit within the meaning of the Act. Section 16 of the 
Act provides that “The Minister may, on behalf of the 
Commonwealth, enter into an agreement (on such terms 
as to remuneration, allowances and otherwise as he thinks 
fit) with a medical practitioner providing that the services 
of the medical practitioner shall be available without 
charge to members of the public for the purpose of 
furnishing prescriptions for the purposes of this Act”. 
This section described as a medical service, the service 
which a practitioner provides when he is compelled by 
section 7A to write a prescription on a Commonwealth 
form. He is compelled to render that service in the course 
of rendering a contractual service to his patient. But it 
is a service which forms no part of the implied contract 
for services created by a patient seeking the advice and 
treatment of a medical practitioner and the medical prac- 
titioner examining the patient with a view to giving him 
advice and treatment. It is a compulsory service to the 
Commonwealth for the purposes of the Act which is super- 
imposed upon the contract of the parties. It is a com- 
pulsory service whether the obligation is absolute or 
absolute unless performance is excused by the person in 
respect of whom or at whose request the prescription is 
written. And the Attorney-General did not contend, 
rightly I think, that the constitutional validity of section 
7A(1) was in any way strengthened by the presence of 
section 7A(2). When analysed, the submission of the 
defendants appears to imply that a law only authorizes a 
form of civil conscription of medical services when it 
operates directly to compel medical practitioners to work 
for some civil authority or in some particular locality or 
for some particular class of patients, and that a law which 
merely compels medical practitioners to act in some par- 
ticular manner in the course of or as incidental to the 
carrying on of their profession does not authorize any 
form of civil conscription. This submission, if accepted, 
would mean that medical practitioners could be compelled 
in the course of their practice to perform all sorts of 
medical duties as, for instance, to give certificates, keep: 
records, and give information, confidential or otherwise,. 
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about the health of their patients provided the certificates 
etc. were reasonably incidental to the execution of a law 
with respect to the provision of any of the allowances or 
benefits specified in the paragraph. In my opinion such a 
submission unduly narrows the effect of the wide words 
“any form of” in the expression in parentheses. 


It is to be noted that the Act of 1947 did not repeat 
section 22 of the Act of 1944 which provided that a medical 
practitioner should not write a prescription in accordance 
with any prescribed form unless he was satisfied, by 
personal examination of the person ‘in respect of whom 
the prescription was written, that the pharmaceutical 
benefit specified in the prescription was necessary for the 
treatment of that person. In Dale’s Case at p. 260, the Chief 
Justice said of this section that it “directly controls the 
conduct of medical practitioners ... this provision directly 
and compulsorily operates in relation to medical prac- 
titioners by preventing them carrying on their practice 
as they may be allowed to carry it on under the laws of 
the State”. This was said, of course, before the insertion 
of para. (xxiiiA) in the Constitution. Section 7A of the 
present Act does not, like section 22 of the Act of 1944, 
expressly provide that medical practitioners must make a 
personal examination of their patient before writing a 
prescription, but it would be the duty of a medical prac- 
titioner at common law to be satisfied that his patient 
required the pharmaceutical benefit before prescribing it, 
and a statutory obligation similar to that imposed by 
section 22 could be introduced by a regulation made under 
section 23 of the present Act which authorizes the Governor- 
General to make regulations ... (b) making provision in 
relation to the writing of prescriptions on prescription 
forms supplied by the Commonwealth for the purposes of 
the Act. Section 7A of the present Act, like section 22 of 
the Act of 1944, “directly controls the conduct of medical 
practitioners” in carrying on their practice. Such duties 
as giving certificates, keeping records, and giving informa- 
tion, about the health of their patients would all be duties 
to be performed by a medical practitioner in the course 
of carrying on his profession as a civilian and a law 
which compelled him to perform them would, in my 
opinion, authorize a form of civil conscription of his 
services. Obviously legislation which infringed the pro- 
hibition could not be invalid under sec. 51, para. (xxiiiA), 
but valid under the incidental power sec. 51, para. (xxxix) 
of the Constitution. For these reasons I am of opinion 
that sec. 7A is invalid. 

Other objections were raised to the validity of the Act, 
but I find it unnecessary to discuss them at this stage of 
the proceedings. They relate mainly to the position of 
pharmaceutical chemists under the Act and no chemists are 
plaintiffs. The plaintiffs are confined to the British Medical 
Association and certain medical practitioners. If section 
7A is declared to be invalid the rest of the Act, if 
severable and valid, will operate so far as medical prac- 
titioners are concerned on a voluntary basis. Sections 
11(1) and 16 relate to medical practitioners. But I do 
not read section 11(1) as authorizing the Director-General 
to approve a medical practitioner for supplying pharma- 
ceutical benefits against his will, and section 16 merely 
authorizes the Minister to make an agreement on behalf 
of the Commonwealth with a medical practitioner. As 

at present advised therefore I do not think that the 
plaintiffs have any sufficient interest to impeach the 
validity of the rest of the Act. 

On the ground that section 7A is invalid I would over- 
rule the demurrer, which is to the whole of the statement 
of claim. ! 


The Judgement of His Honour Mr. Justice Webb. 


The two most important questions that arise are as to 
(1) the meaning of placitum (xxiiiA) of Section 51 of 
the Commonwealth Constitution; and (2) the validity of 
Section 7A of the Pharmaceutical Benefits Act, 1947-1949. 

As to (1): in my opinion placitum (xxiiiA) does not 
empower the Commonwealth Parliament to do more than 
legislate for the provision by the Commonwealth itself 
of the allowances, pensions, endowment, benefits and 


services to which it refers, and the provision may be of 
money, goods or services, even in the case of “benefits”; 
but, as regards medical and dental services at least, it 
does not authorize any form of civil conscription. As the 
placitum is punctuated the words in brackets excluding 
civil conscription qualify only “services” and not “benefits”. 
However, the Chief Justice gives strong reasons why the 
punctuation should be disregarded and the words in 
brackets held to qualify “benefits”; but I find it unneces- 
sary to decide, and so I do not decide, that they do so. So 
far as medical services are incidental to the provision of 
pharmaceutical benefits there is no power to conscript 
such services, as the incidental power to legislate under 
placitum (xxxix) of Section 51 cannot be held to exceed 
the express power given by placitum (xxiiiA). The 
Constitution states that medical and dental services shall 
not be conscripted, and that is conclusive for all purposes. 
I do not understand that, because the State of Victoria was 
given leave to intervene, it is necessary to decide whether 
the words in brackets qualify “benefits”. At all events [ 
think it is not necessary to do so for determining the 
rights of the plaintiff Council and doctors. 


Then as to the meaning of the words in brackets, it was 
not submitted that civil conscription meant the enlistment 
of persons for full-time service. During World War I 
“conscription” was employed to designate compulsory 
military service anywhere, including service overseas; but 
during World War II it was used in Commonwealth 
legislation to describe any compulsory service in the armed 
forces or in industry. As to “civil conscription”, I cannot 
remember hearing or seeing the term used until I saw it 
in the proposed law in the terms of placitum (xxiiiA) 
passed by Parliament and subsequently submitted to the 
electors under Section 128 of the Commonwealth Constitu- 
tion. I think the electors would have taken the proposed 
law to emphasize, in the use of the words “any form”, 
that legislation for the provision of benefits or services 
of the kind referred to could not authorize compulsory 
service of any kind, at least in the provision of medical 
or dental services, either independently or as incidental 
to pharmaceutical or other benefits, and that compulsion, 
to any extent or of any nature, whether legal, by the 
imposition of penalties, or practical, by any other means, 
direct or indirect, could not be authorized. To require 
a person to do something which he may lawfully decline 
to do, but only at the sacrifice of the whole or a sub- 
stantial part of the means of his livelihood, would, I think, 
be to subject him to practical compulsion amounting to 
conscription in the case of services required by Parlia- 
ment to be rendered to the people. If Parliament cannot 
lawfully do this directly by legal means it cannot lawfully 
do it indirectly by creating a situation, as distinct from 
merely taking advantage of one, in which the individual 
is left no real choice but compliance. 

As to (2), the validity of Section 7A: in the Pharma- 
ceutical Benefits Acts as enacted after the placitum 
(xxiiiA) became part of the Constitution and before July, 
1949, there was no compulsion of any kind in respect of 
medical or dental services; but in July, 1949, after the 
doctors had declined to use the Commonwealth form iD 
writing their prescriptions, and so prevented their patients 
from obtaining the pharmaceutical benefits, the Act was 
amended to require, in a new Section 7A, that a doctor 
should use the Commonwealth form if he prescribed any- 
thing in the Commonwealth Pharmaceutical Formula of 
the Addendum thereto, unless the patient requested other- 
wise. The penalty for non-compliance was fixed at £50. 
In this way it was sought to compel the doctors to d0 
something which they were not prepared to do voluntarily. 


_ But the learned Attorney-General submitted that a doctor, 


in putting the prescription on the Commonwealth form 
instead of on his own paper, would not be performing 4 
medical service; that the medical service would be complete 
when the doctor made up his mind what to prescribe; 
and that Section 7A operated on him only as from the 
time when he proceeded to write the prescription. How: 
ever, I think that “medical service” in placitum (xxiiiA) 
is not limited to the exercise of the professional skil 
required to arrive at a conclusion as to what should be 
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prescribed, but extends to the writing of the prescription, 
whether on the doctor’s paper or on the Commonwealth 
form. Ordinarily the writing of a prescription is a medical 
service. Taking the allegations in the statement of claim 
to be true for the purposes of this demurrer, the position 
appears to be that, as every person residing in Australia 
who is not a patient occupying a bed in a public hospital 
is entitled to the benefits provided by the Act, and the 
great majority of the people of Australia are likely to 
want these benefits, the doctors must treat them or lose 
a considerable part of their practice, if not the whole of 
it; but if a doctor treats patients to retain his practice, 
then Section 7A requires him to sign the Commonwealth 
form and renders him liable to a penalty of £50 if he fails 
to do so. This, in my opinion, imposes on doctors a com- 
pulsory medical service and is a form of civil conscription 
within the meaning of placitum (xxiiiA). It may well 
appear that at present the doctor is compelled to do very 
little in being required to use the Commonwealth form, 
but if it is conceded that he may be compelled to do this 
on the ground that it is not the performance of a medical 
service, but merely a method of rendering it, he may also 
be compelled to do many other things on the same ground, 
such as attending at certain places during certain hours to 
write prescriptions for the convenience of patients not 
confined to their homes. It is for Parliament to stipulate 
the conditions attaching to its grant of benefits, but not 
by compelling the doctors, under penalty as for an offence, 
to sign the required forms or be deprived of practice; 
otherwise by fines or deprivation of practice the doctors 
could be controlled to any extent as to their movements 
and time. Of course, patients may be forced by the 
attitude of the doctors to request that the Commonwealth 
form be not used; but the compulsion on the doctors 
remains, although for the time being it is countered. by 
a measure which, however undesirable it may appear, 
is not unlawful. 


To reiterate: if Section 7A had not been enacted a 
patient requesting a doctor to write a prescription on the 
Commonwealth form, which involves consulting and con- 
sideration of the Commonwealth Pharmaceutical Formulary 
or its Addendum or both, would request a service which 
only a doctor can render, and which therefore is properly 
described as a medical service. But when this service is 
made compulsory by a fine, or loss of practice to avoid the 
fine, in the case of any patient, with few exceptions, who 
does not request that the Commonwealth form be not 
used, then having regard not only to the extent of the 
professional work involved, but to the almost unlimited 
number of persons entitled to insist on the service at any 
time, it becomes, I think, not merely a compulsory service 
but a form of civil conscription within any meaning that 
can be given to that expression, which, if not quite clear, 
was certainly intended to be comprehensive. It is civil 
conscription of doctors as doctors. When Parliament 
comes between patient and doctor and makes the lawful 
continuance of their relationship as such depend upon a 
condition, enforceable by fine, that the doctor shall render 
the patient a special service unless that service is waived 
by the patient, it creates a situation that amounts to a 
form of civil conscription. This civil conscription can be 
avoided, without any breach of the law, to the extent that 
the doctor vacates the field of medicine, which, however, 
would involve, in many if not most cases, a considerable 
less of practice and of income. But it is still civil 
conscription. Military conscription would not cease to be 
such because those liable to it might avoid it by a change 
of occupation. 


To amount to civil conscription it is not necessary that 
the service be a full-time service, or be rendered as a 
member of a corps created for the purpose. 


I think then that Section 7A is invalid as being contrary 
to Section 51 (xxiiiA) of the Commonwealth Constitution; 
but it is severable. 

As to the remaining questions, I agree with the judge- 
ment of the Chief Justice and have nothing to add. 


I would overrule the demurrer. 


Reviews, 


CURRENT THERAPY. 


“CURRENT THERAPY, 1949: LaTEsT APPROVED METHODS oF 
TREATMENT FOR THE PRACTICING PHYSICIAN” appears for the 
first time. The editor is Dr. Howard F. Conn. To help him 
a board of twelve consulting editors was chosen. The board 
in its turn chose authorities to write original articles. 
Diagnosis is taken for granted so that with little preamble 
each authority gives the treatment he prefers, and it is 
described as his method. Several authors may give their 
method for any one disease. Internal medicine is thoroughly 
covered, and surgical methods are given when necessary. 
There is also a section on obstetrics and gynecology and on 
diseases of the skin. There are no illustrations. 


We feel that the book will be most useful to those wanting 
a ready schema of medical treatment. The claim to ease of 
reference is a just one. In such a book, however, we are 
bound to find advice with which we either disagree, or of 
which the possible risks are not pointed out. Thus, there 
are few who would not shrink from giving “Etamon” intra- 
venously in acute coronary insufficiency, and the argument 
for its use seems unsound. The treatment advised for 
venous thrombosis is sketchy. Anticoagulants receive bare 
mention and that an unfavourable one, although they are 
fully discussed with coronary occlusion. Most of us, although 
knowing the reputation of the authors, would prefer a more 
simplified treatment of diabetes. The thinking practitioner, 
however, will know which presentation seems good to him 
and which to accept with reserve. 


There are many sections which are good and bear the 
imprint of authority. Among these are to be found the 
method of Stroud for coronary occlusion, Thorn’s well- 
known treatment of adrenal insufficiency and an excellent 
account of constipation by Brown. To take a rare disease, 
narcolepsy, the two authors who describe its treatment have, 
we think, had practical experience of it. We have often 
been disappointed at treatment suggested for this disease 
in other works. 

To sum up, the reader will find many a sound guide to 
treatment in this book if his critical faculty stands by him. 
He will certainly find it easy and pleasant to read. The 
double-column type is very large and clear. 


NEOPLASMS OF BONE. 


In “Neoplasms of Bone”, Dr. Bradley L. Coley has given 
us the fruits of his 25 years’ experience in the bone tumour 
department of the Memorial Hospital for Cancer and Allied 
Diseases, New York.? That he has drawn on that experience 
liberally is shown by the numerous case histories with 
frequent warnings of traps and pitfalls in diagnosis or 
treatment. These add considerably to the value of the book, 
for ‘they have been wisely chosen to illustrate particular 
points under discussion. They are never inept or redundant. 


The book deals not only with neoplasms of the bone, but 
also such other conditions as are likely to be confused with 
bone tumours, It is divided into eleven sections. The first 
six deal with the diagnosis and description of neoplasms of 
bones and the next three with treatment. In section ten 
the author discusses various non-neoplastic conditions which 
may simulate neoplasms.‘ The last is a short miscellaneous 
section. Each section finishes with an extensive bibliography. 
There is a liberal supply of illustrations very appropriately 
chosen and beautifully clearly reproduced. The scope of the 
book can best be indicated by quoting two passages from 
the preface: 

“The purpose of this book is to present the subject of 
bone neoplasms in a form that will be of value not only 
to the oncologist, but also to the orthopeedist, the radiologist, 
the general surgeon and the general practitioner.” 

“Little emphasis has been placed on microscopic pathology 
because there are several standard works which cover this 


1“Current Therapy, 1949: Latest Approved Methods of Treat- 
ment for the Practicing Physician”, edited by Howard F. Conn, 
M.D. ; 1949. Philadelphia and London: W. B. Saunders Company. 
Melbourne: W. Ramsay (Surgical) Proprietary, Limited. 
1034” x 83”, pp. 714. Price: 70s. 


2 “Neoplasms of Bone and Related Conditions: Their Etiology, 
Pathogenesis, Diagnosis and Treatment”, by Bradley L. Coley, 


.D.; 1949. New York: Paul B. Hoeber, Incorporated. 93” x 63”, 
pp. 788, with 622 illustrations. Price. $17.50. 
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phase in considerable detail; to mention two: Neoplastic 
Diseases by Ewing and Tumours of Bone by Geschickter 
and Copeland. The author has thought it best to devote 
more attention to the clinical aspects, to cite the difficulties 
of early diagnosis, the measures required to reach a diag- 
nosis, the various therapeutic indications and technics and 
finally the results of treatment.” 

In these aims the author has admirably succeeded, and 
although the microscopic pathology has not been emphasized, 
it has not been neglected. The analysis of the advantages 
and disadvantages of operative or radiation treatment of the 
different tumours is particularly useful. This book can be 
confidently recommended to all who have anything to do 
with the diagnosis or treatment of neoplasms of bone. 


THE PRINCIPLES OF HEALTH EDUCATION. 


THE “Principles of Health Education Applied” by Clifford 
Lee Brownell is one of those books which deserve to be 
in the library of every education authority and to be 
consulted frequently.* It is full of suggestions which, 
although based on American practice, could be adapted very 
easily to Australian conditions. The key to the volume is 
the sentence: “Education seeks to mould the lives of 
children rather than to give them subject knowledge.’ The 
faults as well as the merits of the American methods are 
set out clearly, but no school medical officer in Australia 
would attempt to examine 50 to 70 children in one hour; 
even the five minutes recommended for each child is not 
enough for a complete examination. In a new edition the 
use of “sanitarium” for “sanatorium” should be corrected 
as well as two statements: “The pituitary gland is embedded 
in the base of the brain” and “The pineal glands are located 
in the head” (both on page 83). 

Probably the best chapter is on the “Education of the 
Handicapped Child’, that is, handicapped physically, mentally 
or sociaily. The necessity of having thoroughly trained 
teachers who are also specialists in teaching such children 
is emphasized. Something about the vocational guidance 
to be given to handicapped children would be desirable in 
later editions and a section might well be given to the 
education of the child with superior ability. These latter 
are the future leaders of the nation, but practically nothing 
has yet been done for them compared with what has been 
done for the less fortunate children. 

In the chapter on “Healthful School Living’ as much 
importance is attached to the health of the teacher as to 
the health of the child. Reference is made to “Sabbatical” 
leaves or long leave granted to teachers after every seven 
to ten years’ service. This has not yet found general 
acceptance in Australia, but teachers’ associations are now 
pressing for its adoption. This is a stimulating book well 
worth reading. 


PRACTICAL ASPECTS OF THYREOID DISEASE. 


THE name of Crile stands in the forefront of workers 
in the field of thyreoid disease. George Crile, junior, has 
presented a comprehensive yet succinct account of the 
present outlook, the scope of his book being indicated by 
the title, “Practical Aspects of Thyreoid Disease”.* The 
author states in the preface that his conclusions are, in the 
main, drawn from his own experience, and we welcome the 


type of book which has resulted, a work which is in pleasing . 


contrast to the publications which offer mostly a digest of 
current literature. When, however, for statistical or other 
reasons it has seemed advisable, the author has drawn on 
the extensive records of the Cleveland Clinic. He reviews 
the changing trends in the treatment of hyperthyreoidism 
with the introduction of the antithyreoid drugs and of 
radioactive iodine, and the reader will probably turn first 
to these chapters. He discusses the value of the anti- 
thyreoid drugs in the pre-operative preparation of patients 
with hyperthyreoidism. These drugs are used at the 
Cleveland Clinic when thought advisable, and the last 800 
consecutive operations for hyperthyreoidism have been 


1“Principles of Health Education Applied’, by Clifford Lee 
Brownell, Ph.D.; 1949. New York, Toronto, London: McGraw- 
Hill Book Company, Incorporated. 9” x 5%”, pp. 388, with 16 
illustrations. Price: $3.75. 

2“Practical Aspects of Thyreoid Disease”, by George Crile 
junior, M.D., F.A.C.S.; 1949. Philadelphia and London: W. B. 
Saunders Company. Melbourne: W. Ramsay (Surgical) 
Rone oh Limited. 73” x 53”, pp. 380, with 101 illustrations. 
Price: s. 


performed without a death. The author takes a broad view 
of the use of antithyreoid drugs in the treatment of hyper- 
thyreoidism without operation, but it is worth quoting from 
his views: “The medical treatment of hyperthyreoidism 
with the anti-thyreoid drugs is not so simpie as it sounds, 
and considerable knowledge of the physiology of the thyreoid 
and the pharmacology of the drugs is required. . . . The 
physician who is content to treat hyperthyreoidism 
symptomatically by giving enough propylthiouracil to effect 
a gratifying improvement in the patient’s symptoms without 
bringing the basal metabolic rate to 0 or to subnormal levels 
will obtain few long-standing remissions.” The need for 
adequate depression of metabolism has, on more than one 
occasion, been stressed in the pages of THE MEDICAL JOURNAL 
oF AUSTRALIA, but has received insufficient emphasis from 
some American writers. Further, “the incidence of pro- 
tracted remissions after withdrawal of the drug is directly 
proportional to the duration and efficacy of treatment”. 
The author compares the treatment of Graves’s disease 
with that of duodenal ulcer, anticipating that surgery will 
be restricted to those patients who cannot be controlled by 
medical treatment, or who will not cooperate. 


In a brief review of the place of radioactive iodine im 
the treatment of thyreotoxicosis, the author takes a cautious 
attitude, concluding that there is not enough known about 
long-range effects to justify the use of this agent except 
in the treatment of elderly or special patients. The author 
reports good results in the treatment of Graves’s disease, 
but is not convinced that radioactive iodine will be effective 
in the management of toxic nodular goitre. He describes 
the technique of treatment with radioactive iodine, pre- 
ferring the method of divided doses, which allows for some 
adjustment of dosage in accordance with the response. 
Unlike some other workers with this agent, the author does 
not mention the advisability of minimizing the patient’s 
iodine intake beforehand in order to ensure that the gland 
will take up as much as possible of the isotope. It would 
seem logical at least to make certain that the patient has 
not been taking iodine medicinally. 

There are interesting chapters on tumours of the thyreoid 
and on thyreoiditis. 

The book is attractively printed and well illustrated, and 
can be strongly recommended to physician, surgeon and 
general practitioner. 


THE SULPHONAMIDES IN GENERAL PRACTICE. 


Hoare’s little book on the sulphonamides is chock-full of 
useful information.1 In the thirteen years during which 
the “sulpha” drugs have been in use a vast amount of 
research and clinical experience has been accumulated, but 
these valuable drugs are still being used for the treatment 
of conditions in which no good can be expected from their 
administration. 

The chemical formule and trade names are set out, 
together with dosage and indications for each drug of the 
group. Tables are given of preparations with suitable 
vehicles for the various routes of administration and 
schemes of dosage, also of organisms which have been shown 
to be sensitive. 

The author gives warning of the danger of toxic effects 
after the application of the powder to large raw surfaces 
such as burns; he also refers to the need for a suspension 
in normal saline of the particular drug when used in the 
peritoneal cavity, because when the powder is dropped in 
there is a danger of the formation of concretions which act 
as foreign bodies. He describes the chemical processes 
involved in absorption and the mode of action together with 
methods of estimating the concentration of the various 
drugs in the blood. 

The relation of penicillin therapy to that of the sulphon- 
amide drugs is discussed. Advice is given on the best member 
of the group for each of a wide range of specific infections. 
The practice of routine administration of sulphonamides t? 
all women at the beginning of labour is indefensible, but 
they may be used with advantage when the patient is known 
to have been in contact with a known source of infection. 
All patients receiving these drugs should be seen by theif 
doctor every day, because of the possibility of toxic effects. 
To these a whole chapter is devoted. 

This concise little book is valuable to the busy practitioner 
keen on giving the best treatment for his patients suffering 
from infective conditions. 


in General Practice”, by Edward B. 
Hoare, M.D. London: Staples Press, Limited. NeW 
York: Staples Press, Incorporated. 63” x 4”, pp. 94. Price: 58 


1“The Sulphonamides 
; 1949. 
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All articles submitted for publication in this journal should 
be typed with double or treble spacing. Carbon copies should 
not be sent. Authors are requested to avoid the use of 
abbreviations and not to underline either words or phrases. 

References to articles and books should be carefully 
checked. In a reference the following information should 
be given without abbreviation: surname of author, initials 
of author, year, full title of article, name of journal without 
abbreviation, volume, number of first page of the article. 
If a reference is made to an abstract of a paper, the name 
of the original journal, together with that of the journal 
in which the abstract has appeared, should be given with 
full date in each instance. 

Authors who are not accustomed to preparing drawings 
or photographic prints for reproduction are invited to seek 
the advice of the Editor. 


PRIMUM NON NOCERE. 


WHATEVER doctors do or may not do to their patients, 
they will all agree that they must do them no harm— 
primum non nocere is the invariable motto which practising 
doctors have in mind. If one is asked how harm may be 
done, the reply will probably be that institution of a form 
of treatment may relieve the chief symptoms of which the 
patient complains, but may leave him exposed to other noxe 
later on—the treatment may even invite the manifestation 
of other malign influences. But there is something more 
subtle than this to be considered. The doctor who does 
not do all that he can to relieve a patient’s symptoms and 
enable him to carry on some sort of activity, however 
imperfectly, is doing his patient harm. This is something 
like what the theologians call a sin of omission as 
opposed to a sin of commission. It is so easy to shrug 
the shoulders and to observe that because a patient is 
seventy, or eighty, or even ninety years of age, nothing 
much can be done for him—and he is so near to the end 
of his life, anyway, that—well, why bother? The position 
is just the same with patients suffering from chronic 
diseases. Unless the patient is made comfortable; unless 
he is given a serene outlook on the life that remains to 
him; unless, provided he can carry out some sort of 
occupation, he is left after treatment in such a condition 
that we can do so, harm is being done to him. 


Nowadays when we think that medically trained men 
and women may do harm instead of good, there will come 
to mind at once the war crimes of German doctors in the 
war of 1939-1945. These crimes were referred to in an 
account of a meeting of the World Medical Association at 
Geneva in September, 1948. (See THE MEDICAL JOURNAL OF 
Austratia, November 20, 1948, page 611.) There is no 
doubt that German medical men took part in some of the 
Most ghastly and revolting misdeeds of that conflict, but 
Germany had cast aside the accepted standards of treat- 
Ment of the individual before the outbreak of war in 1939. 
This is made clear by an article from the pen of Leo 
Alexander; a psychiatrist, who was consultant to the 
Secretary of War of the United States and on duty in 


‘The New England Journal of Medicine, July 14, 1949. 


1946-1947 with the Office of the Chief of Counsel for War 

Crimes at Nuremberg in the United States zone of 
Germany. He states that sterilization and euthanasia of 
persons with chronic mental illness were discussed at a 
meeting of Bavarian psychiatrists in 1931 and gives as his 
reference a report in Allgemeine Zeitschrift fiir Psychiatrie 
of 1932. He adds that the extermination of the physically 
or socially unfit was so openly accepted that its practice 
was “mentioned incidentally” in an article published in 
“an official German medical journal’, Zeitschrift fiir 
Tuberkulose. Lay opinion was not neglected, for 
euthanasia was the subject of motion pictures. The first 
direct order for euthanasia was issued by Hitler on 
September 1, 1939, and an organization was set up to 
carry out the programme. The head of the medical section 
was a Dr. Karl Brandt. The organization was apparently 
fairly complete, as the following extract from Alexander’s 
article will show: 

All state institutions were required to report on patients 
who had been ill five years or more and who were unable 
to work, by filling out questionnaires giving name, race, 
marital status, nationality, next of kin, whether regularly 
visited and by whom, who bore financial responsibility and 
so forth. The decision regarding which patients should be 
killed was made entirely on the basis of this brief informa- 
tion by expert consultants, most of whom were professors 
of psychiatry in the key universities. These consultants 
never saw the patients themselves. The thoroughness of 
their scrutiny can be appraised by the work of one expert, 
who between November 14 and December 1, 1940, evaluated 
2109 questionnaires. 

These questionnaires were collected by a “Realm’s Work 
Committee of Institutions for Cure and Care”. A parallel 
organization devoted exclusively to the killing of children 
was known by the similarly euphemistic name of “Realm’s 
Committee for Scientific Approach to Severe Illness Due to 
Heredity and Constitution”. The “Charitable Transport 
Company for the Sick” transported patients to the killing 
centers, and the “Charitable Foundation for Institutional 
Care” was in charge of collecting the cost of the killings 
from the relatives, without, however, informing them what 


the charges were for; in the death certificates the cause of 
death was falsified. 


Alexander states that according to the records 275,000 
people were put to death in these killing centres. Those 
exterminated included the mentally defective, psychotics 
(particularly schizophrenics), epileptics and patients 
suffering from infirmities of old age and from various 
organic neurological disorders such as_ poliomyelitis, 
Parkinsonism, multiple sclerosis and brain tumours. It 
should specially be noted that the technical arrangements, 
the methods and the training of the killer personnel were 
under the direction of a committee of medical practitioners, 
headed by Dr. Karl Brandt. In Poland a health survey 
was made by an “X-ray battalion” and those found to be 
suffering from tuberculosis were killed at an extermination 
centre. It is not hard to understand that members of the 
medical profession who had taken part in the killing of 
members of their ewn community, found diseased in body 
or mind or suffering merely from old age, would at the 
behest of a fanatical dictator extend their killings to the 
people of nations with whom they were at war and who 
bore none of the stigmata of disease or of old age. The 
“superman” philosophy in which they had been soaked 
would make this all the easier. There is no need to 
attempt any description of the atrocities of the Nazis in 
the recent war, although Alexander mentions some 
diabolically conceived deeds of German doctors. This has 
been done elsewhere. The present object is to show to what 
a low level medical skill can sink when once those posses- 


sing it have taken the first downward step. 
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Alexander points out that the crimes described by him 
started from small beginnings and that the first step 
was merely a subtle shift in emphasis in the basic attitude 


of the medical personnel. It started with the acceptance 
of the idea that there is such a thing as a life not worthy 


to be lived. Alexander insists—and there is no doubt that 
he is right—that it is most important to realize the 
“infinitely small wedged-in lever” from which the entire 
trend of mind received its impetus. The doctors in 
Holland withstood attempts to introduce this lever into 
their methods of practice. The Nazis did not tell the 
Dutch that they had to send their chronically ill patients 
to death factories or that they had to give lethal injections. 
What they did do was to issue the following order: “It is 
the duty of the doctor, through advice and effort, 
conscientiously and to the best of his ability, to assist as 
helper the person entrusted to his care in the maintenance, 
improvement and re-establishment of his vitality, physical 
efficiency and health. The accomplishment of this duty is 
a public task.” The Dutch doctors rejected this order to 
a@ man, because they saw that it actually meant the 
concentration of their efforts on the mere rehabilitation 
of the sick for useful labour, and the abolition of medical 
secrecy. Alexander asks whether there are any danger 
signs that American practitioners have become infected 
with the cold-blooded utilitarian philosophy which affected 
German practitioners or whether traces of it can be 
detected in their thinking. Exactly the same question may 
be asked in Australia. What we need to know is whether 
in our treatment of those who are ill, we are doing our 
best to make them as well as they can possibly be made, 
or whether the chronically ill and those not capable of 
full recovery are not adequately treated because those 
capable of being rehabilitated in industry are given 
preference. Australians would be horrified at the sug- 
gestion that anything like the Nazi euthanasia killings 
could occur in this part of the world. But the seeds of 
this can easily be sown. Alexander is right when he 
states that from the attitude of easing patients with chronic 
diseases away from the doors of the best types of treatment 
facilities available to the actual dispatching of such 
patients in killing centres is a long but nevertheless 
logical step. This does not mean that the chronically ill 
should be given hospital beds designed and established 
for acutely ill patients; it means that they should not be 
left without the treatment suited to their condition. The 
danger point in medical thinking is described by Alexander 
as that “at which likelihood of full rehabilitation is con- 
sidered a factor that should determine the amount of time, 
effort and cost to be devoted to a particular type of patient 
on the part of the social body on which this decision rests”. 
To adopt the point of view of this “danger point” is to 
depart from the motto “primum non nocere”. 


Current Comment. 


HZMOGLOBIN IN ROOT NODULES. 


Tuat the cytoplasm and particularly the nuclear matter 
of plant and animal are closely allied is an essential 
principle of biology. The chief chemical difference between 


out a few minor structural alterations in the architecture 
of the complex substances which play their part in the 
manifold activities of life, but in the main the animal is an 
assembler of chemical groups preformed by the plant. 
One chemical substance has been long regarded as 
exclusively animal and this is hemoglobin, which the late 
Sir Joseph Barcroft loved to declare to be the most 
wonderful thing in the wide realm of nature. From the 
lowly worm to the highest mammal, hemoglobin exercises 
its uncanny faculty of combining with oxygen when this 
is adequately presented and parting with it when the 
tension of the dissolved gas is low. The full possibilities 
of hemoglobin were not developed at once in evolution; it 
was only when the vertebrate locked up this carrier in 
special containers with a correct mineral association, often 
widely different from that in the blood or body fluid, that 
the transport of oxygen from aerating organ to the active 
tissues became the masterpiece of biochemical competence 
which aroused Barcroft’s reverence. Now we learn that 
hemoglobin is not the unique heritage of the animal. The 
faculty of fixing nitrogen possessed by the root nodules of 
so many leguminose has always excited a certain amount 
of wonder since its discovery. One curious feature is the 
small number of plants on land and the far smaller number 
of plants in the sea which enjoy this highly desirable 
endowment. That nodules actively fixing nitrogen contain 
a red pigment was detected in 1938; this was supposed to 
be an oxidation product of tyrosin. In 1939 this red 
matter was found to have spectroscopic qualities strongly 
resembling those of hemoglobin. Some later work rather 
threw doubt on this suggestion, but in 1945 the uptake 
and liberation of oxygen proved that it was hemoglobin 
after all. The nodular hemoglobin is present in large 
bacteria-containing cells, and the interesting observation 
has been made that neither root-nodule bacterium nor host 
plant is able alone to produce this pigment, just as neither 
the special bacterium nor the host plant can fix nitrogen 
alone. Those microorganisms which fix nitrogen when 
free-living do not contain hemoglobin, but with the nodules 
of leguminose the concentration of hemoglobin can be 
taken as a measure of the nitrogen-fixing activity. After 
all, one need not be surprised at this appearance of 
hemoglobin in the plant world, for tetrapyrrolic com- 
pounds, of which hemoglobin is one, are widely diffused 
in nature, forming the active or prosthetic groups of 
several biologically important substances playing a funda- 
mental role in photosynthesis and in intracellular catalytic 
oxidation. The subject is covereu in two recent papers by 
J. D. Smith;* the first is concerned with the concentration 
and distribution of hemoglobin in the root nodules of 
leguminous plants and contains references to the earlier 
literature; the second deals with hemoglobin and the 
oxygen uptake of leguminous root nodules. 


QUEENSLAND FEVER IN AUSTRIA. 


THE good people of Malta were far from pleased, indeed 
they were decidedly indignant, when a new type of fever 
was designated by the name of their romantic island. “We 
do not mind the causative germ being called Micrococcus 
melitensis”, they declared, “for few persons will under- 
stand what this means, and further it is after all an 
honour indicating that the scientific search for the 
organism was carried out in our midst; but it is most 
unfair to connect our homeland with a disease which is to 
be found over the whole Mediterranean littoral, also from 
Alexandria to Durban, from Bombay to Madras and from 
Hongkong to Shanghai. Call it Gibraltar Fever, Rock 
Fever, Cretan, Neapolitan, Cyprus, Levantine or simply 
Undulant Fever, but please do not besmirch our & 
repute by this unhappy association.” Consular and 
other representatives of Malta were instructed to enter 4 
protest every time “Malta fever’ was publicly mentioned. 
One wonders whether the worthy citizens of Queensland 


1The Biochemical Journal, Volume XLIV, Number 5, 1949, 


the two kingdoms lies in the almost unlimited power of 
synthesis possessed by the plant. The animal can detach 
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are likely to be similarly incensed at the widespread use 
of the term Queensland fever in the medical literature of 
the world. Even when the word fever is translated into 
the language of the country in which the journal or book 
is published and is in some instances no longer recognizable 
by English-speaking people, the name Queensland appears 
mostly unaltered. However, if any resentment has been 
aroused it will be partly assuaged by the growing vogue 
of contracting Queensland to the single letter “Q”, whilst 
the name of the causative organism now carries the 
simple title R. burneti, thus paying homage to an Aus- 
tralian investigator. As is now well known, American 
medical science began to take a lively interest in this new 
syndrome when in 1944-1945 large numbers of servicemen 
contracted the disease in Italy, Greece and Corsica. A 
well-known Vienna medical journal now informs us that 
the disease has been detected in Austria and gives a 
detailed account of a case in which a locomotive engine 
driver and not a worker in slaughter yard or lumber 
camp was affected. This admirable description of the 
fever will no doubt stimulate considerable interest in 
German-speaking and contiguous countries, and further 
evidence of the extensive incidence of the condition in 
Central Europe will no doubt be forthcoming. 


CUSHING’S SYNDROME. 


THE influence of Cushing has been wider than that of 
most famous neurosurgeons. His interests extended beyond 
the anatomical boundaries of the central and even the 
peripheral nervous systems, as was shown in his con- 
tributions to the study of gastro-duodenal ulceration in 
relation to trauma of the brain, and of endocrine dis- 
turbances due to pathological changes in intracranial 
structures. Douglas Hubble in an article dealing with an 
unusual variety of the syndrome that bears Cushing’s name, 
draws attention to the astute reasoning which led him to 
suggest in his original paper that the striking signs and 
symptoms of this condition were in all probability ascrib- 
able to hypersecretion of the adrenal cortex.2 Cushing 
thus realized that the pituitary adenoma which he described 
as the cause might not always be present, and that other 
endocrine disease might give rise to a similar state pro- 
vided the one common factor of hypercorticism was 
operative. This is the modern view of this extraordinary 
syndrome. It may be remarked that aberrations of the 
adrenal cortex seem to produce bizarre states, apart from 
that which we are now considering. Hubble commends the 
hame “hypercorticism” as being concise, and without any 
assumption of structural change—an important concept, 
as the primary pathology of the condition may be remote 
from the adrenal gland. The name corresponds well with 
the firmly established “hyperthyreoidism”’. The next 
historical step in the unravelling of the syndrome was 
the demonstration of characteristic changes in the baso- 
philic cells of the pituitary. Crooke showed that these 
changes existed in twelve cases of Cushing’s syndrome, 
though only six patients had a basophilic adenoma, two 
an adreno-cortical carcinoma, one adreno-cortical hyper- 
Dlasia, and three thymic carcinoma. It is an example of 
Cushing’s syndrome with a carcinoma of the thymus that 
Hubble now describes. The general adoption of the test 
for 17-ketosteroids in the urine has placed a certain 
amount of reliance on the finding that an excess of these 
Substances is associated with that type of adreno-cortical 
hyperactivity which produces excess of androgens. In 
the Cushing type of disturbance it is the “cortins” which 
are increased. This generalization is near enough to the 
truth in all probability to enable us to have a clear concept 
of the results of hypercorticism. 


a quotes a collection of cases by Thompson and 
isenhardt in which out of 98 confirmed by autopsy up 


1 
Mlezoch, “Queensland Fieber (Q. fever)”, Wiener 


1949, fiir innere Medizin und ihre Grenzgebiete, June, 


to 1940 a thymic carcinoma was present in three. It is 
interesting that in this series 12 patients were found not to 
have a tumour of any endocrine gland. MHubble’s patient 
was fully investigated, and presented most of the classic 
symptoms and signs, except for the lack of cutaneous 
strie, polycythemia and hyperglycemia. One of the more 
recently described biochemical changes was found present, 
a derangement of electrolytes causing a lowered serum- 
potassium level. Electrocardiographic changes of the kind 
associated with this change were also present, reversible 
by the administration of potassium. The question to be 
answered, however, is whether there is any association 
between the striking symptoms of the syndrome and the 
presence of a cancer in the thymus. Admittedly there are 
few recorded cases; this makes only the fourth in the 
literature. An interesting point is that the family history 
of the patient showed a disposition towards hypercorticism, 
a niece and nephew having died early with symptoms 
suggesting this imbalance. Another feature was that the 
low serum-potassium content was restored by giving 
testosterone. Post-mortem examination revealed . the 
characteristic hyaline changes in the basophilic cells of 
the pituitary. It is suggested that the presence of a thymic 

carcinoma may be explained by carcinogenesis related to 
the action of corticosterones on one of those endocrine 

glands to which the adreno-cortical function is normally 

opposed. No doubt there appears to be an academic touch 

about the intensive study of rare diseases, but the very 

limitation of the field adds not only to its interest, but 

sometimes to its significance. 


THE EFFECT OF SALT AND WATER INTAKE 
ON PRICKLY HEAT. 


Mvcu obscurity surrounds the factors responsible for 
the production and aggravation of prickly heat. Opinions 
are based on experience varying from the extensive hap- 
hazard application of various empirical methods of prophy- 
laxis and treatment to such careful investigations as 
those of J. P. O’Brien. Most people will probably feel 
that the results of investigations, casual or planned, 
that they have made into the problem are, in the words 
of Fay and Susman,’ “largely disappointing’. Fay and 
Susman took a light view of the malady, which seems to 
have greatly modified their regret at reaching few con- 
clusions. Just the same, if we put aside the occurrence of 
complications and the occasional real disability suffered 
by particular individuals from prickly heat, there is no 
virtue gained by anyone in putting up with the condition 
if it can be readily avoided. One factor found by Fay 
and Susman to increase the liability of a person to prickly 
heat has been recently given emphasis, to wit, a large salt 
intake. G. O. Horne and R. H. Mole? carried out an 
experiment with members of the staff of a Royal Air 
Force general hospital in Karachi and found quite a 
striking effect in the production or aggravation of prickly 
heat from an increase in salt intake. In the majority of 
eases relief from prickly heat followed an increase in 
water intake and/or a reduction in salt intake. Investiga- 
tions with other sodium salts than the chloride and with 

non-sodium salts suggest that the sodium ion is the 
significant factor, but the mechanism involved is not clear. 

Horne and Mole’s investigation was limited (they had only 

ten subjects), but repeated observations were made which 

make their findings difficult to explain away. In addition 

they quote, as well as the findings of Fay and Susman, 

the unpublished observations of two other investigators in 

India who drew similar conclusions from their experience. 

It is perhaps useful to point out the need for avoiding, 

especially in the lay mind, any confused association of 


ideas related to excessive sweating; depletion of chloride 
calls for increase in salt intake, prickly heat apparently 
calls for its reduction, and the happy medium must be 


sought. 


*The Quarterly Journal of Medicine, April, 1949. | 


?THE MEDICAL JOURNAL OF AUSTRALIA, December 22, 1945. 
Lancet, August 13, 1949. 
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Abstracts from Wedical 
Literature, 


OPHTHALMOLOGY. 


Notes on 221 Intracapsular Cataract 
Extractions. 


H. HOLLAND AND R. W. B. HOLLAND 
(The British Journal of Ophthalmology, 
February, 1949) report on a series of 
221 intracapsular cataract extractions 
performed in three weeks. All were 
carried out by the Smith method of 
expression and not extraction by any 
of the various forceps. The authors 
consider that the Smith technique 
should not be performed by the occa- 
sional operator or if the surgeon per- 
forms only about five or six cataract 
extractions a month. Definite contra- 
indications to the Smith operation are 
glaucomatous cataract, cataract with 
tension over 35 millimetres of mercury, 
the big “ox eye’, cataract in a young 
patient, congenital cataracts and trau- 
matic cataract. In this series the usual 
anesthetic was 4% cocaine solution 
with facial nerve block. In 138 cases 
retrobulbar anesthesia was also used. 
General anzsthesia was used for 28 
adults. Burst capsule occurred in 14 
eases and vitreous loss in six cases. 
In 15 cases there was prolapse of the 
iris. In the series a corneo-scleral 
suture was not used. There were no 
cases of primary sepsis. 


Treatment of Bilateral Retinoblast 


by Irradiation and Surgery. 


ALGERNON B. ResgsE et alii (American 
Journal of Ophthalmology, February, 
1949) analyse the end results in 55 
eases of the combined treatment of 
bilateral retinoblastoma, a form of 
treatment instituted in 1933, The 
principles of the approach were surgical 
removal of the eye with the more 
advanced lesion and the treatment by 
fractionated irradiation with X rays 
of the remaining eye in an attempt 


to conserve vision. There were twelve’ 


deaths due retinoblastoma, and 
eleven of these occurred within five 
years after the completion of therapy. 
There were six cases in which irradia- 
tion failed to control the newgrowth, 
enucleation being necessary. Four 
patients required enucleation as a result 
of complications of therapy, namely, 
secondary glaucoma. In sixteen cases 
the disease was arrested, but without 
the retention of useful vision. Tvtal 
failures numbered 38. The authors state 
that the smaller the growth, the more 
favourable the case for treatment; a 
flat, less elevated tumour offers a 
better prognosis than the _ raised, 
nodular variety extending forward into 
the vitreous. If the tumour reaches 
the chorioid it is uncontrollable by 
irradiation. The best sign of regres- 
sion is an increase in the calcium 
content of the tumour, as manifested 
by chalky white areas, which gradually 
increase in size and finally coalesce 
to produce a single, nodular mass of 
ealcium having the appearance of 
cheese. This is accompanied by 
generalized shrinkage of the growth. 
The margins of the lesion become 
sharper and more distinct, and around 
the periphery there may develop a 
zone of chorio-retinitic change. Com- 
Plications which may occur are vascular 
changes, which occur about ten months 
after completion of treatment and 


may produce secondary glaucoma and 
atrophy of the globe, glaucoma, cataract, 
late skin changes and nose-bleeding. 
The total dosage now employed is 
80007 to each of the two portals. Treat- 
ments are given three times per week 
to alternate portals, 4007 per treat- 
ment. The treatment period lasts three 
and a half months. The temporal 
portal has a diameter of 2°5 centimetres 
and is circular, and the nasal portal is 
2:0 centimetres in diameter. The tem- 
poral portal is directed transversely and 
the nasal portal obliquely. On com- 
pletion of treatment the patient is 
examined under general anesthesia and 
then at monthly intervals for six 
months, at three-monthly intervals for 
three years, at six-monthly intervals 
for the next two years, and yearly 
thereafter. 


Retinoblastoma Cured by Radon 
Seeds. 

WaLpmMaN C. E. G. 
SHANNON (Archives of Ophthalmology, 
January, 1949) report a case of retino- 
blastoma cured by radon implants. The 
patient was first seen at the age of 
ten months, when the left eye was 
removed because of retinoblastoma. 
Three years later a mass, 2°0 disk 
diameters by 0°5 disk diameter, was 
observed about 4°5 to 5-0 disk diameters 
from the nasal side of the optic nerve. 
A course of X-ray therapy was com- 
menced. Six months later treatment by 
the sewing of radon seeds on the sclera 
overlying the growth was commenced, 
and pigmentary and retino-chorioidal 
changes together with irradiational 
cataract appeared, with disappearance 
of the retinoblastoma. Four years 
later radon seeds were again implanted, 
as it was thought that there were 
evidences of new growth. At the time 
of the report the patient was thirteen 
and a half years of age, the visual 
acuity was °/¢ and there were changes 
at the macula and an _ irradiational 
cataract. A total of 31047 had been 
given to the right eye. The authors 
endorse the procedure of Martin and 
Reese in the treatment of retino- 
blastoma, namely, for unilateral ocular 
involvement, prompt enucleation and 
frequent ophthalmoscopic examinations 
for five years; for bilateral involve- 
ment prompt enucleation of the more 
diseased eye and radiation therapy in 
the remaining eye if the growth is not 
too far advanced. The local use of 
radon is recommended, particularly 
when the exact and careful technique 
of fractionated X-ray therapy is not 
available. 


Goniotomy for Congenital Glaucoma. 


Orro BarRKAN (Archives of Ophthal- 
mology, January, 1949) describes his 
experiences with goniotomy, an opera- 
tion for stripping or peeling embryonic 
tissue from the wall of the angle of 
the anterior chamber of the eye, in the 
treatment of congenital glaucoma, From 
a study of cases before and after opera- 
tion he concludes that the mode of 
action of goniotomy consists in restor- 
ing access of aqueous humour to 
Schlemm’s canal by removal of 
obstructing tissue. He states that it 
is essential to operate early before 
prolonged distension of the eyeball has 
caused obliteration of Schlemm’s canal. 
Other important reasons for early 
operation are the restoration of vision 
by means of clearing the cornea, the 
prevention of amblyopia due to prolonged 
obstruction of vision by cloudiness of 
the cornea, the prevention of the 


development of. permanent scar forma- 
tion from corneal cloudiness and the 
prevention of injury to the optic nerve 
by prolonged pressure. The author 
operated on 76 eyes in 51 patients, and 
of these 66 were successfully treated. 
Miotics were used three times a day for 
two months after operation. The result 
of the operation was considered success- 
ful when intraocular pressure did not 
rise higher than 21 millimetres (Schiétz) 
three months after operation, no 
miotics having been used during the 
two weeks preceding measurement of 
the pressure. The author states that 
the operation is indicated in all cases 
of congenital glaucoma in which in- 
creased pressure is the result of obstruc- 
tion of the angle by persistent 
embryonic tissue, provided that 
Schlemm’s canal has not become 
obliterated. It is contraindicated in 
older children whose eyes are in an 
advanced stage of glaucoma and show 
corneal scarring, cloudiness and a 
corneal diameter of fifteen millimetres 
or more. A hazard of the operation is 
excessive hemorrhage or iridodialysis 
if the root of the iris is incised. The 
author describes in detail the technique. 


Concentration in the Aqueous of 


Various Sulphonamides after 
Systemic Administration. 


ARNOLD SorsBy (The British Journal 
of Ophthalmology, June, 1949) has 
carried out experimental studies to 
determine the penetration of sulpha- 
diazine, sulphamerazine and ‘“Sulpha- 
mezathine” into the aqueous humour of 
rabbits. In addition, the penetration of 
these drugs and also of sulphanilamide 
and sulphathiazole was studied in the 
rat. In the rabbit a dose of 100 milli- 
grammes per kilogram of body weight 
of the drug under consideration was 
given intravenously and in the rat a 
dose of 150 milligrammes per kilogram 
was given orally. The author was able 
to conclude that of the drugs studied 
sulphathiazole was least satisfactory. 
In the rat both sulphanilamide and 
sulphamerazine give higher concentra- 
tions in the aqueous than sulphadiazine 
and “Sulphamezathine”, but in the rab- 
bit both sulphadiazine and “Sulpha- 
mezathine” give higher concentrations 
than sulphamerazine. 


Congenital Ptosis. 


Raynoitp N. Berks (Archives of Oph- 
thalmology, February, 1949), from a 
study of the records of 200 consecutive 
cases of ptosis, classifies congeni 
ptosis and endeavours to assist the 
surgeon in selecting the proper pro- 
cedure for the management of each 
type of ptosis. The author maintains 
that any case of congenital ptosis 
may be placed in one of four groups: 
Group I, ptosis with normal function 
of the superior rectus muscle; Group 
II, ptosis with weakness of the superior 
rectus muscle alone or weakness of the 
superior rectus and inferior oblique 
muscles combined; Group III, ptosis 
associated with the jaw-winking 
phenomenon; and Group IV, ptosis 
associated with blepharophimosis. Of 
the 200 cases, the ptosis was unilateral 
in 145 and bilateral in 55. In 147 cases 
the ptosis was simple, while in 53 the 
ptosis was complicated by imbalances 
of the vertically or horizontally acting 
extraocular muscles. Resection of the 
levator muscle was performed in 107 
cases and some modification of 
Parinaud-Motais operation in 93 cases. 
The author lays down the following 
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criteria for a perfect ptosis operation. 
The curve of the margin of the upper 
lid should overlap the cornea equally 
on the two sides, covering the upper 
part of the cornea when the lids are 
normally open. The margin of the lid 
should form a smooth curve, similar 
in the two eyes, with no tendency to 
form a notch or to invert the lashes 
when the lids are wide open. The 
superior palpebral crease should corres- 
pond on the two sides. The eye should 
be capable of being widely opened and 
of being completely closed, both in 
forceful closure and in sleep. Normal 
winking should be _ preserved. The 
vertical distance between the eyebrow 
and the margin of the upper lid should 
normally be the same in the two eyes. 
‘The upper lid of each eye should move 
synchronously with the globe in all 
directions of gaze. Diplopia should be 
absent. The author recommends resec- 
tion of the levator, if that muscle is 
active; if not, then the superior rectus 
should be utilized to correct the ptosis. 


OTO-RHINO-LARYNGOLOGY. 


The Lempert Endaural Subcortical 
Mastoidotympanectomy. 

Juutius Lempert (Archives of Oto- 
laryngology, January, 1949) states that 
the otologist cannot reasonably assure 
his patient that a mastoidotympanec- 
tomy will cure chronic otorrhea and 
remove the risks of intracranial exten- 
sion unless he chooses a_ technique 
which will assure exploration and 
exenteration of all the. pathological 
processes involved. The Schwartze 
post-auricular radical mastoidectomy 
may often be incompletely performed 
because of the surgeon’s fear of injuring 
one or more of the vital anatomical 
structures which may be encountered 
blindly. With the employment of an 
endaural incision and approach, and 
thence surgical exploration and 
exenteration of the tissues involved in 
the pathological process by instru- 
mentation directed away the 
“isualized vital anatomical structures 
towards oneself, instead of from oneself 
towards the unseen vital anatomical 
structures, it is possible to effect com- 
Plete removal of disease processes with- 
out danger. After the making of some-- 
What modified endaural incisions the 
skin and periosteum of the posterior 
wall of the external auditory canal are 
stripped up and removed, the surgeon 
commencing close to the margin of the 
tympanic membrane and working out- 
wards. After retraction of the wound 
80 that there is complete exposure of 
the mastoid and tympanic portions of 
the temporal bone, the external auditory 
Canal is widened by removal of the 
spine of Henle and shaving-down of 
overhanging bone with a burr. The 
remnant of the tympanic membrane is 
next raised from the sulcus tympanicus 
with a fine elevator so that the contents 
of the tympanic cavity are exposed to 
view. By engagement of the notch of 
Rivinus with a round medium-sized 
urr and direction of its course from 
within outwards and away from the 
Vital structures and towards the cortex 
of the outer part of the mastoid process, 
the bone between the anterior part of 
the mastoid process and the posterior 
wall of the auditory canal is removed. 
che antrum and cellular structure of 

mastoid process are exposed to view 
pd & continuous exposure between the 
ympanic cavity and the interior of 


the mastoid process. 
moval of the inner squamous part of 
the superior wall of the canal, the 
outer wall of the epitympanum is 
removed until the tegmen of the middle 
fossa becomes continuous with the roof 


By similar re- 


of the external auditory canal. The 
remnants of diseased ossicles and other 
contents of the epitympanum are thus 
fully exposed. The inner tympanic 
portion of the inferior bony wall of 
the external auditory canal, which 
forms the outer wall of the hypo- 
tympanum, is likewise removed from 
within outwards until the floor of the 
hypotympanum becomes continuous 
with the floor of the external auditory 
canal. Through the widely uncovered 
tympanic cavity and mastoid process 
it is now possible for the surgeon 
directly to explore all of the deeper 
parts, working under vision around the 
semicircular canals, the lateral sinus, 
the facial nerve et cetera, and to 
clean out thoroughly all diseased tissue 
with the various vital anatomical 
structures clearly in view and able to 
be avoided. The processus cochleari- 
formis is removed and the infected 
tensor tympani muscle is removed from 
its canal; the Eustachian tube should 
not be curetted, but any peri-Eustachian 
and peri-carotid cells should be sought 
and cleaned out. Rapid and complete 
healing is promoted by skin grafting 
the post-operative wound with split- 
thickness skin grafts and with the skin 
which was removed from the posterior 
wall of the external auditory canal. 


The Middle Ear in Sound Conduction. 


E. G. Wever, M. Lawrence anv K. R. 
SmitH (Archives of Otolaryngology, 
July, 1948) state that the function of 
the middle ear is one of mechanical 
efficiency. It aids in transmitting vibra- 
tions from the air to the fluid of the 
cochlea. In the early vertebrates which 
lived in the sea, transmission of sound 
was from the water to a fluid medium 
in the hearing sacs. Sound waves in 
one medium will not readily enter 
another of different acoustic resistance. 
It is possible to calculate the ratios of 
resistances of two opposing media and 
to show that only one-tenth of 1% of 
the energy carried through the air will 
enter water. This is a transmission loss 
of 30 decibels. The effect of enclosure 
of the fluid in a firm capsule, such as 
the cochlea, is to increase the loss still 
further. The remedy for a transmission 
loss such as this is a mechanical trans- 
former. The middle ear acts as such a 
transformer. The electrical potentials 
of the cochlea of cats being used for 
recording purposes, three sets of ex- 
periments were carried out to study 
the effects of eliminating the middle 
ear apparatus. The first showed the 
effect of simple interruption of the 
ossicular chain, at the incudo-stapedial 
joint. As a result of this operation there 
was observed a profound loss of sensi- 
tivity ranging up to 60 decibels for 
tones of the middle range. The con- 
clusion having been drawn that the 
drum membrane and ossicles not only 
had been rendered useless, but had 
become detrimental to wave trans- 
mission, the next testing was done 
after removal of the drum membrane 
and the two outer ossicles. The loss 
of sensitivity as compared with the 
normal was now found to be between 
35 and 45 decibels. In the third set 
of experiments the whole of the middle 
ear was first removed and in these 
instances the loss ranged between 24. 


and 33 decibels with an overall average 


of 28 decibels. It was calculated from 
these figures that a transformer ratio 
of 50:1 was thus needed to give ideal 
sound transmission. Experiments show 
further that when the middle ear 
mechanism is absent the cochlea is 
stimulated almost as readily by way of 
the round window as by the oval 
window. Helmholtz pointed to three 
mechanisms that he considered as com- 
bining their effects to give the neces- 
sary mechanical advantage. These 
included a lever action by the drum 
membrane, transmission and lever 
amplification by the ossicular chain 
system, and a hydraulic amplification 
dependent on the difference in areas of 
drum membrane and oval window. The 
evidence both experimental and deduc- 
tive does not favour a lever mechanism 
of the drum membrane and is incon- 
clusive regarding a lever mechanism 
of the ossicular chain. - The hydraulic 
ratio between the drum membrane and 
the stapedial footplate, as calculated 
by the authors, will account for a gain 
of 274 decibels. This compares with 
the overall average loss of 28 decibels 
shown to result when the whole of the 
middle ear structures had been removed 
and the sound stimulus was applied 
directly to the stapes. 


The Cytological Diagnosis of Malig- 

nant Disease of the Naso-Pharynx. 

L. F. Morrison, E. S. Hopp anp 
Rosatin (The Annals of Otology, 
Rhinology and Laryngology, March, 
1949) state that the results of cyto- 
logical studies for diagnosis of naso- 
pharyngeal malignant disease by the 
smear technique are excellent. The 
procedure is recommended as an 
adjunct to histopathological means of 
arriving at a diagnosis. The technique 
is not difficult, but is exacting. The 
importance of making an early diag- 
nosis is well recognized, yet the initial 
lesion is small and the area is not 
readily accessible for direct examina- 
tion. It is essential that the examiner 
shall have an exact knowledge of the 
normal cellular content of the secretions 
from the area and shall be able to 
recognize and classify the cells in their 
adult prime state, as well as in the 
varying stages of senility and dis- 
integration. After local anesthetization 
of the area, a tightly wound cotton 
tipped applicator is passed directly to 
the naso-pharynx through the nose. 
This is rubbed over as large an area 
of the naso-pharyngeal surface as pos- 
sible, with moderate firmness. Smears 
are made by gently rubbing the obtained 
secretions on a clean, dry slide and are 
then fixed and stained. Certain charac- 
teristics in the cells will enable the 
experienced examiner to diagnose malig- 
nant disease. An enlarged nucleus 
and nucleolus with abnormal chromatin 
content are significant. The eccentric 
position of the chromatin simulates a 
thickened nuclear membrane. The 
enlarged nucleoli may appear eosino- 
philic. The presence of clumps of these 
cells is most _ significant. Naso- 
pharyngeal smears were made in 85 
cases with a positive finding in seven. 
There were positive findings from 
biopsies in only eight cases, seven of 
these being cases in which the findings 
from smears were positive. In one 
instance the persistence of a positive 
finding from a smear’ encouraged 
repeated biopsy. The fifth biopsy 
showed anaplastic carcinoma. Warning 
is given that malignant cells may be 


conveyed to the naso-pharynx from 
some adjacent site. 
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JPost-@raduate Tork. 


THE POST-GRADUATE COMMITTEE IN MEDICINE IN 
THE UNIVERSITY OF SYDNEY. 


Post-Graduate Residencies in Gynzecology and 
Obstetrics. 


A NUMBER of positions for resident post-graduate students 
will be available at the Women’s Hospital, Crown Street, 
Sydney, during the undergraduate vacation from October 29 
until the end of 1949, with the exception of the week begin- 
ning November 14. Fees for attendance are £5 5s. per 
week (including board and residence), and application should 
be made to the Course Secretary, the Post-Graduate Com- 
mittee in Medicine, 131 Macquarie Street, Sydney, at an 
early date. 

Although no vacancies exist for resident attendance at the 
course in gynecology and obstetrics to be held at the 
Women’s Hospital for one week beginning November 14, 
1949, post-graduates may attend the course as external 
students. Fee is £2 12s. 6d., and enrolment should be made 
with the Course Secretary of the Committee, from whom a 
programme can be obtained. 


Course in Pzediatrics. 


A course in pediatrics will be held at the Royal Alexandra 
Hospital for Children for one week beginning December 5, 
1949. Sessions are held from 9.30 a.m. until 4.15 p.m. each 
day and the fee for attendance is £3 3s. A detailed pro- 
gramme will be available from the Course Secretary shortly. 


THE MELBOURNE PERMANENT POST-GRADUATE 
COMMITTEE. 


Week-End Course at Hamilton. 

THE Melbourne Permanent Post-Graduate Committee has 
arranged a week-end course at Hamilton on November 19 
and 20, 1949. The programme is as follows. 

Saturday, November 19: 3 p.m., Dr. I. M. Wartzki, ““Modern 
Dermatology”; 8 p.m. Dr. J. H. Bolton, “Problems in 
Anzmia in General Practice”. 

Sunday, November 20: 10 a.m., Dr. J. I. Hayward, “Present 
Scope of Thoracic Surgery”; 11.80 a.m., Dr. J. D. Hicks, 
“Recent Advances in Pathology”. 

The fee for this course is £2 2s., or 10s. 6d. per demon- 
stration. Dr. S. C. Fitzpatrick, 69 French Street, Hamilton 
(telephone 190), will make enrolments. 


<a 


Correspondence. 


POST-OPERATIVE MANAGEMENT AND COMPLICA- 
TIONS OF RETROPUBIC PROSTATECTOMY. 


Sir: Some of the rather dogmatic statements contained 
in an article on retropubic prostatectomy by Douglas Duffy 
in the journal of September 24, 1949, call for comment. ° 

With most of Mr. Duffy’s article I am in agreement, but 
where he compares the retropubic with the transvesical 
approach, our experiences seem to have been considerably 
different. “Excruciating bladder spasms” are not uncommon 
with an inlying catheter prior to operation, but in neither 
type of approach have I seen them to any extent post- 
operatively. When they do occur, a rectum loaded with 
either gas or feces is often found. 

As regards the control of hemorrhage, advocates of both 
methods agree that prostatic cavity bleeding is of secondary 
importance, and that the main danger lies in the bladder- 
neck area, particularly from the branches of the inferior 
vesical arteries torn through at 5 o’clock and 7 o’clock. 
Complete control of this region can be obtained under direct 
vision with the transvesical approach, but this is not so 
readily accomplished from the prostatic cavity aspect in 
the retropubic approach. Hemorrhage, either reactionary 
or secondary, has not been less frequent with the retropubic 
approach. In fact, if anything, it has occurred more often, 
and Mr. Duffy’s own figures of 10% secondary hemorrhage 


With regard to the persistence. of a suprapubic fistula, if 
the bimanual method of enucleation is used—an _ essential 
in the Harris technique—there is no more chance of leaving 
small adenomata behind than with the extravesical approach, 
A sense of touch is often better than an incomplete view 
of a prostatic cavity in a deep pelvis. I have yet to see 
such a fistula necessitate an endoscopic resection, and fail 
to understand how this can be “the bugbear of transvesical 
methods”. I have never seen more than a very temporary 
leakage, but have not felt so happy when the retropubic 
space is allowed to fill with urine from a prostatic capsular 
leakage. With the transvesical method, I feel it is most 
important to ensure that all adenomata are removed, that 
there is no bladder-neck obstruction, that the bladder has 
been opened by a small incision high in the vault, and that 
in the sewing up it is fixed against the abdominal wall to 
prevent any urinary leakage. 

With the intraurethral method of enucleation, aided by 
two fingers in the rectum, there is little chance of evulsion 
of the membranous urethra, with its resultant incontinence. 
The urethra is the last structure to be broken through, and 
this is performed as near the bladder as possible, certainly 
closer than the apex of the gland where Mr. Duffy cuts it 
under vision. I do not believe there should be more 
incontinence in one method than in the other. 

In making these comments, I would like to emphasize 
that I refer to the transvesical method as portrayed in detail 
by the late S. Harry Harris, and feel that attention to the 
details he so clearly described is necessary if the best results 
are to be obtained. In many cases his retractor is essential to 
obtain a satisfactory view of the bladder neck and so enable 
the bladder to be closed with safety. 

A full comparison of the Harris transvesical and the Millin 
retropubic approaches would take pages. May I conclude 
by saying that although I consider the latter is a very good 
operation in the case of moderate and large prostates, I still 
prefer to use the Harris technique. 


Yours, etc., 
185 Macquarie Street, ALBAN GEE. 
Sydney, 
October 4, 1949. i 
POLIOMYELITIS. 


Sir: Re the present epidemic of poliomyelitis. I believe 
that it is considered a virus disease. Is it not possible that 
an attack of some other virus disease of a common nature 
like chicken-pox, measles or mumps may produce aD 


immunity to the disease? It is impossible to test the idea in 

private practice. If the idea has not already been thought ‘ 
of, I wondered if it would not be worth while if the patients Be 
who had poliomyelitis at the infectious hospitals were Bi 
questioned. It might be ascertained if they had had any Ce 
of the commoner virus diseases. Cowpox confers immunity $ 
for smallpox, and by analogy the same could apply. De 
Yours, etc., Di: 

“Ardoch Tower”, Perry Ham. pi 
Brewster Street, oH 
Essendon, 
Victoria. Fil: 
October 9, 1949. Hel 
Hy 

ROYAL AUSTRALIAN ARMY MEDICAL CORPS Mat 
OFFICERS’ MESS (EASTERN COMMAND). Pas 

Patt 

Sir: It would be appreciated if you would publish the Pue 
following information concerning the annual general mee Rub 
of the Royal Australian Army Medical Corps Officers’ Mes au 
(Eastern Command). Teta 
The reestablishment of training on a peace-time basis, and Trac 
the re-formation of Citizen Military Forces medical units, Tube 
make it advisable for the Royal Australian Army Medici wet 
Corps Officers’ Mess (Eastern Command) to undertake @ we 
more active role in the affairs» of the Royal Australiad Weil’ 
Army Medical Corps of this Command. Who 
With this object in view all members of the Mess and 4! ello 
intending members (Royal Army Medical Corps and Royal = 
Australian Army Medical Corps, active, reserve and retired) mn 1 
are invited to attend the annual general meeting of the = 
above Mess, which will be held in the Engineer Officel® 3 
Mess, Moore Park Road, Paddington (entrance opposite * 
Oately Road), on Saturday, November 12, 1949, at 6 p.m. Se, =. 
ce 


The Mess will be informal, and business, including \e 
election of office bearers for the forthcoming year, sh0U 


be completed by 7.30 p.m. 


are surely high. ; 
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For a nominal charge light refreshments and supper will 
be available before and after the meeting. 

Would all officers intending to be present please inform 
the Honorary Secretary, Lieutenant-Colonel R. E. Wherrett, 
217 Macquarie Street, Sydney (BW 8678), before November 2, 
1949? 

J. STEIGRAD, 

Sydney, Honorary Brigadier, President. 

October 17, 1949. 


aval, Wilitary and Air force. 


APPOINTMENTS. 


Tue following appointments, promotions et cetera are 
promulgated in the Commonwealth of Australia Gazette, 
Number 73, of October 11, 1949. 


AUSTRALIAN MILITARY FoRCEs. 
Permanent Military Forces. 


Australian Army Medical Corps (Permanent). 
To be Major-General, 15th September, 1949.—Colonel 
(Temporary Major-General) F. K. Norris, C.B.E., D.S.O., 
E.D.—(Ex. Min. No. 122—Approved 6th October, 1949.) 


Royal Australian Army Medical Corps (Medical). 


To be Temporary Major, 4th August, 1949.—NX208064 
Captain D. C. Cook. 


Citizen Military Forces. 
Northern Command: First Military District. 
Royal Australian Army Medical Corps (Medical).—1/39057 


Honorary Captain H. H. Chesterfield-Evans is appointed from 
the Reserve of Officers and to be Captain (provisionally), 


27th July, 1949. 


Eastern Command: Second Military District. 

Royal Australian Army Medical Corps (Medical).—The 
following officers are appointed from the Reserve of Officers: 
Captains 2/50434 R. J. M. Dunlop, 21st July, 1949, and 
2/50436 J. J. G. McGirr, 3rd August, 1949. 


Southern Command: Third Military District. 


Royal Australian Army Medical Corps (Medical).—3/63892 
Captain J. W. Kent is appointed from the Reserve of Officers, 
21st July, 1949. 


Western Command: Fifth Military District. 

Royal Australian Army Medical Corps (Medical).—The 
following officers are appointed from the Reserve of Officers: 
Captains 5/26401 L. G. B. Cumpston, 19th July, 1949, and 
5/26402 E. J. Green, 1st August, 1949. 


Australian Wedical Board jroceedings, 


NEW SOUTH WALES. 


THE undermentioned have been registered, pursuant to the 
provisions of the Medical Practitioners Act, 1938-1939, of 
New South Wales, as duly qualified medical practitioners: 


Condon, Robert Francis, M.B., B.S., 1946 (Univ. Adelaide), 
c.o. Dr. J. Slade, New Yorker Flats, King’s Cross, 

Coplans, Robert Michael, L.M.S.S.A., 1939 (London), 
D.P.H. (R.C.P. and S.), England, 1948, H.M.A.S. 
Albatross, Royal Australian Naval Air Station, 
Nowra. 

Fearon, Douglas Lockhart, M.B., B.S., 1942 
Melbourne), 28 Victoria Road, Bellevue Hill. 

Kaye, Alice Marion, M.R.C.S. (England), L.R.C.P. 
(London), 1931, M.B., B.S., 1984 (London), Queen 
Victoria Home, Picton. ; 


(Univ. 


DISEASES NOTIFIED IN EACH STATE AND TERRITORY OF AUSTRALIA FOR THE WEEK ENDED OCTOBER 8, 1949.1 


New 
1South 


Disease. 


Victoria. Queensland. 


South 
Wales. Australia. 


Australian 
Western 
Australia. 


Tasmania. Northern 


Teeritory Australia,® 


ra 
Coastal Fever(a) 
Dengue 
cea, 
Diphtheria “ 
Dysentery(b 


Psittacosis 
uerperal 
Rubia 
carlet Fi 


Tetanus 
Trachoma 


Weil’s Disease(g) 
Whooping Cough 
Yellow Fever 


(c) 
34(21) 


16(8) 


5 


15620) 
17(12) 
i() 
7(4) 


4(3) 


50(19) 


| 


* 


(c) 3(c) 


Figures not available. 


igures 
* Not notifiable 


cases infected overseas. 


fe 


(a) Includes “Mossman” and “Sarina” 


incomplete owing to absence of returns from Northern Territory. 


fevers. (6) Includes ameabi d bacillary. t with v: 
indoles ic an ry. (c) Statistics inexact wi aryin; 


ce 
ara Wena phold sven and other Salmonella infections. (f) Cases reported include scru 


with regard 
Northern Territory, where only pulmonary tubercul is notifiable. (e) Includes enteric 
b, murine and tick typhus. (g) Includes leptospires, Weil’s and 


those for the ae aa tate > — from the Official Year Book of the Commonwealth of Australia, Number 36, 1944-1945. Figures in parentheses are 


to relapses in 


| 
Helminthiasis * * * * * * 
Hydatid 1 * + * * 
easles * * * 110 
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Littlejohn, Patrick Millar, M.B., Ch.B., 1947 (Univ. 
Edinburgh), 36 Clanalpine Street, Mosman. 

Shand, William Neil, M.B., Ch.B., 1944 (Univ. Glasgow), 
c.o. Dr. Neville Davis, 193 Macquarie Street, Sydney. 


Mbituatp. 


MORRIS JAMES PLOMLEY. 


WB regret to announce the death of Dr. Morris James 


Plomley, which occurred on August 22, 1949, at Blackheath, © 


New South Wales. 


THOMAS ROBERTS. 


WE regret to announce the death of Dr. Thomas Roberts, 
which occurred on September 28, 1949, at Berrigan, New 
South Wales. 


ALICK IAN CHAPMAN. 


WE regret to announce the death of Dr. Alick Ian 
Chapman, which occurred on October 12, 1949, at Melbourne. 


Mominations and Clections. 


THE undermentioned have applied for election as members 
ef the New South Wales Branch of the British Medical 
Association: 

Davis, Florence May, M.B., B.S., 1948 (Univ. Sydney), 
Rachel Forster Hospital, Redfern. 

Young, Alan Andrew, M.B., B.S., 1946 (Univ. Sydney), 
9 Hillside Crescent, Epping. 


The undermentioned has been elected a member of the 
New South Wales Branch of the British Medical Association: 
Anderson, Douglas Rea, M.B., B.S., 1947 (Univ. Sydney), 

11 Everton Road, Strathfield. 


The undermentioned have been elected as members of 
the South Australian Branch of the British Medical Associa- 
tion: 

Gliddon, Alfred Bertram Keith, M.B., B.S., 1948 (Univ. 
Adelaide), 8 Norman Street, Woodville, South Aus- 
tralia. 

Bundey, John Goode, M.B., B.S., 1947 (Univ. Adelaide), 
247 Prospect Road, Prospect, South Australia. 

Kelman, Hilda, M.B., B.S., 1948 (Univ. Adelaide), Royal 
Adelaide Hospital, Adelaide. 


jRotice, 


THE WILLIAMS MEMORIAL FOUNDATION. 


THE inauguration of the Williams Memorial Foundation 
will be marked by a public lecture on “Matter, Spirit and 
Personality” to be delivered by C. I. McLaren, M.D. 
By courtesy of the British Medical Association, the lecture 
will be given in the British Medical Association Hall, 426 
Albert Street, East Melbourne, on Monday, October 31, 
1949, at 8.15 p.m. It is intended primarily for the medical 
profession and the clergy, but any other persons specially 
interested are invited to attend. The chair will be taken by 
Professor P. MacCallum. 

The Williams Memorial Foundation has been inaugurated 
for the purpose of integrating the modern theory and 
practice of psychiatry with the Christian philosophy of life. 
It is intended as a memorial to the late Reverend Dr. John 
Fisher Williams, a pioneer in this field. The lecturer, 
Dr. McLaren, will be introduced by the Reverend Dr. G. 
Calvert Barber, Methodist Professor of Theology, who is 
chairman of the committee of management of the Founda- 
tion. Dr. McLaren was formerly Professor of Psychological 
Medicine in the Union Christian Medical College at Seoul, 
Korea. His lecture will be followed by a discussion, which 


will be led by A. J. M. Sinclair, M.D., M.R.C.P., F.R.A.C.P., 
and the Reverend Father Vincent Ryan, S.T.Lr. Dr. Sinclair 
is honorary psychiatrist to the Royal Melbourne Hospital 
and Father Ryan is director of studies in the Dominican 
House of Studies. 


. WDiarp for the Month. 


Nov. 1.—New South Wales Branch, B.M.A.: Organization and 
Science Committee. ‘ 

Nov. 2.—-Western Australian Branch, B.M.A.: Council Meeting 

Nov. 3.—South Australian Branch, B.M.A.: Council Meeting. 

Nov. 4.—Queensland Branch, B.M.A.: Branch Meeting. 

Nov. 8.—New South Wales Branch, B.M.A.: Executive anv 
Finance Committee. 

9.—-Victorian Branch, B.M.A.: Branch Meeting. 

Nov. 10.—Victorian Branch, B.M.A.: Organization Sub 

committee. 


Nov. 11.—Queensland Branch, B.M.A.: Council Meeting. 

Nov. 14.—Victorian Branch, B.M.A.: Finance, House anv 
Library Subcommittee. 

Nov. 15.—New South Wales Branch, B.M.A.: Medical Politics 
Committee. 


Wevical Appointments: Important Motice. 


Nov. 


MEDICAL PRACTITIONERS are requested not to apply for any 
appointment mentioned below without having first communicated 
with the Honorary Secretary of the Branch concerned, or with 
the Medical Secretary of the British Medical Association, 
Tavistock Square, London, W.C.1. 

New South Wales Branch (Honorary Secretary, 135 Macquarie 
Street, Sydney): Ashfield and District United Friendly 
Societies’ Dispensary; Balmain United Friendly Societies’ 
Dispensary; Leichhardt and Petersham United Friendly 
Societies’ Dispensary; Manchester Unity Medical and Dis- 
pensing Institute, Oxford Street, Sydney; North Sydney 
Friendly Societies’ Dispensary Limited; People’s Prudentiah 
Company Limited; Phoenix Mutual Provident 
ociety. 

Victorian Branch (Honorary Secretary, Medical Society Hall, 
East Melbourne): Associated Medical Services Limited; 
all Institutes or Medical Dispensaries; Australian Prudential 
Association, Proprietary, Limited; Federated Mutual 
Medical Benefit Society; Mutual National Provident Club; 
National Provident Association; Hospital or other appoint- 
ments outside Victoria. 

Queensland Branch (Honorary Secretary, B.M.A. House, 225 
Wickham Terrace, Brisbane, B.17): Brisbane Associated 
Friendly Societies’ Medical Institute; Bundaberg Medical 
Institute. Members accepting LODGE appointments and 
those desiring to accept appointments to any COUNTRY 
HOSPITAL or position outside Australia are advised, in 
their own interests, to submit a copy of their Agreement to 
the Council before signing. 

South Australian Branch (Honorary Secretary, 178 North 
Terrace, Adelaide): All Lodge appointments 
Australia; all Contract Practice appointments in South 
Australia. 

Western Australian Branch (Honorary Secretary, 205 Saint 
George’s Terrace, Perth): Wiluna Hospital; all Contract 
Practice appointments in Western Australia. All govern- 
ment appointments with the exception of those of the 
Department of Public Health. 


Editorial Motices. 


MANuscriPts forwarded to the office of this journal cannot 
under any circumstances be returned. Original articles for- 
warded for publication are understood to be offered to THR 
os JOURNAL OF AUSTRALIA alone, unless the contrary bé 
stated. 

All communications should be addressed to the Editor, THE 
MEDICAL JOURNAL OF AUSTRALIA, The Printing House, Seamer 
Street, Glebe, New South Wales (Telephones: MW 2651-2.) 

Members and subscribers are requested to notify the Manager, 
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